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FOB£WOBD. 

This is a day of progress, reform, amendment and change. 
Whether the changes made in the things and processes we have 
been accustomed to will all result in benefit may well be doubted 
and the test of time and experience alone can determine, but 
that many amendments and corrections brought about by the 
present almost universal desire to review the past and enact 
new regulations for future conduct will ameliorate our political 
conditions is evident. 

Change is not always improvement, nor are new things neces- 
sarily better than the old; but when an old thing has been long 
tried and found inefficient, something else may appropriately 
be substituted for trial, with a reasonable hope that the result 
will be beneficial, and this is especially so when the old process 
is so bad that the proposed innovation can not make things 
worse. 

Many of the radical changes now being made in our laws 
may be excused on this ground, for the advance of enlighten- 
ment has shown that many regulations, good enough in their 
day, have grown grotesquely unfit for the present and future. 

There is nothing which more appealingly calls upon pro- 
gressive and charitable minds for radical correction than what 
we call our penal code, and now that the public mind is in a 
mood to discard the outgrown and evil things of the past, it 
seems fit to agitate this important question. This is the only 
apology the writer makes for bringing out for public considera- 
tion a manuscript written at odd hours in the past few years, 
trusting that a generous public will consider the merits of the 
thoughts presented rather than the manner of presenting them. 

As the book should have a name, the publisher has been re- 
quested to attend to the christening, and he has named it 

OUR CRIMINAL CRIMINAL LAW 



CHAPTER I. 
The Pioneers. 

The early days in California presented a most 
unique condition of society, even among pioneer so- 
cities, which it is impossible to so describe as to 
convey any adequate understanding to the mind of 
the reader of today. The immigrant population was 
composed of men only, young men, brave, deter- 
mined men, coming from all nations and of all breeds 
and classes; mostly generous, broad-minded men 
who came to dig some gold and return to their native 
firesides and civilizations; men who had the intelli- 
gence, courage and fortitude to encounter the difficul- 
ties and dangers of the almost impossible trip by sea 
or land. They were not fettered by municipal laws 
nor the admonitions of the clergy. They were great 
strong natural men to whom the golden rule was the 
central law and constituted the finest seed that ever 
was placed on fertile soil to raise a great State. 

In those early days the characters of men were 
not much scrutinized. Each man was very much en- 
gaged attending to his own business and allowed his 
neighbor the same right. The day for reforming our 
neighbor was far off in the future then. 

Do not understand that a low standard of substan- 
tial, every-day morals prevailed, for it was not so; 
in fact, there was a rough, unaffected and blunt spirit 
of Justice then prevailing which, no doubt, St. Peter 
will find quite refreshing in comparison with much of 
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the affected goodness which is expressed In cant and 
hypocritical imitation. 

Men wore colored shirts, overalls and rough boots; 
they were not over choice in their selection of words, 
but they were big-hearted, broad and generous, and 
exemplified tolerance and genuine charity to a higher 
degree than the smoother article of later days. They 
were not much given to praying or singing psalms in 
public places, but they were bluffly and openly hon- 
est, generous and kind-hearted, and always ready to 
do charity and think charitably. (My dear friend, 
please stop and repeat the words, "think charitably.") 
They exemplified that Christian rule of our law and 
gave every man the benefit of the doubt and consid- 
ered him honest until satisfactory proof removed the 
doubt and established guilt. That was a good time 
and place for a bad man who was discreet enough to 
keep his crime concealed, for the men about him were 
honest and frank, and, being so, were not suspicious; 
they might hear the expression of suspicion about a 
man, but gave little heed until startled by overt 
evidence. 

Of course, there was a sprinkling of brawling, in- 
temperate roughs and gun-fighters — braggarts and 
cowards mostly — who would engage in pistol courte- 
sies on occasions, not because they were brave men, 
but because they were cowards. They affected reck- 
lessness, and when the pinch came they would en- 
gage in a pistol fight because their vagabond asso- 
ciates would laugh at them if they did not. They 
were misfits, derelicts and degenerates, and among 
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that set a "man for breakfast" was neither very un- 
common nor startling, so long as the ruffianism was 
confined among themselves. Occasionally their 
orgies of criminality would reach some decent man 
and arouse the attention of the community. Men 
were very busy in those days and had little time for 
slow formalities, but it did not require much time to 
call a miners* meeting, bring in the impetuous rough, 
give him a fair but prompt trial and hang him. They 
seldom made mistakes and nearly always the right 
man was hanged. Then the rest of the gang "struck 
the trail," and, peace and tranquility being restored, 
the camp would resume its normal condition. Such 
trials were not strictly formal nor attended by much 
technicality, but substantial justice was done in nearly 
every case. There were no hysterical uprisings nor 
hot-air talk, but when the unlawful and turbulent ele- 
ment perpetrated some shocking crime the quiet, sub- 
stantial people gathered quickly on informal call and, 
with serious and prompt deliberation, eliminated the 
offender and went back to work. It was not a mob, 
but the enforcement of law by the people at the 
source of power, and there was no drunkenness nor 
loud talk; but in its plain, informal, practical pro- 
ceedings a miners' meeting was decorous, dignified 
and terrible. 

In their own blunt and practical way the truth was 
brought out, without careful consideration of the 
rules of evidence, and if the accused had acted in 
self-defense, or otherwise did not appear to be guilty, 
he was honorably acquitted, but if the truth was 
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clear and he was guilty, he was solemnly declared so 
and immediately hung to the limb of the tree, in the 
shade of which the trial was held. If, however, there 
was evidence of guilt but room for doubt, he was 
acquitted, not exonerated, but the charge was de- 
clared probably true but not clearly proven, and in 
such case the accused was ordered to leave the dig- 
gings at once, never to return, and as he hurried away 
a few suggestive pistol balls would be sent whizzing 
near his ears as a sort of farewell salute and to ener- 
gize his running powers. He would not come back. 

That crude government was the very majesty of 
government, without pomp, circumstance or mum- 
mery, a peoples' rule, and a grand and wholesome 
government it was. 

I have said it was not a mob, and it was not. Good 
citizens, mostly young men, from all callings, trades 
and professions; mostly all select specimens of ster- 
ling manhood, braving angry seas or sterile plains, 
who had made their way to the land of gold and 
brought with them the inborn and cultivated morals 
and character of the best civilizations, fairly repre- 
sented the human family. They did not need to 
await the slow process of crystallization of law of 
the new State into concrete form, for their training 
and sense of justice sufficiently showed them what 
was the spirit of the people composed of many and 
including themselves, and they were ready to en- 
force the consensus of the public mind. The courts 
and officers of the law were far away, but poorly 
organized and equipped, transportation had not been 



The Pioneer 5 

provided for, and it being impracticable to seek out 
the courts and demand the formal administration of 
Justice, the citizens met in their original power and 
capacity and administered Justice, which, although 
informal, was nevertheless good, honest Justice. 
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CHAPTER II. 
My First Client. 

It is little to be wondered that a man whose real 
profession was that of a highwayman, whose osten- 
sible industry was that of a gambler, and who was 
a shrewd, sly, smooth-spoken, intelligent and well- 
dressed man, should be tolerated — I will not say re- 
spected — ^and allowed to live in the thriving mining 
town of Goldville. 

Such a man was Joe , my first client, and 

who, in some measure, is responsible as the original 
cause of this writing. To me he was a revelation 
and a study. Our acquaintance began by his coming 
to me when a mere student, and before my admis- 
sion to the bar, to defend him upon an indictment by 
the County Grand Jury whereby he was charged 
with gambling, conducting a faro game contrary to 
the statute in such case made and provided. My 
examination for admission was hurried on and I be- 
came a member of the honorable profession, entitled 
to practice law; but candor compels me to say that 
I was very far from being a lawyer. As soon as the 
license could be issued, Joe came to the office where 
I was studying, for consultation about his case. He 
very frankly admitted his guilt and said the charge 
could be proven by a dozen witnesses who were 
present and saw him dealing the game, and the only 
thing any lawyer could do would be to make terms 
with the prosecution and secure the leniency of the 
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Judge so that in consideration of his pleading guilty- 
he would not be sentenced to go to jail, but let off 
with a fine. In my youthful zeal and "broad and 
comprehensive ignorance" of the proprieties, I went 
direct to the Judge and laid the matter before him. 
He smiled at my innocent presumption and said, "All 
right. It being your first case, I will help you out. 
Come in with him tomorrow at the opening of court 
and have him plead guilty and I will impose the low- 
est fine allowed by law, which is fifty dollars and 
costs, but if he had a real lawyer he would not fare 
so well." Accordingly, we attended court, the indict- 
ment was read and the defendant pleaded guilty. The 
Judge asked if the defendant would waive time and 
take his sentence then, which was agreed to, and a 
fine of fifty dollars with seven dollars costs was im- 
posed. At my request the Judge ordered a stay of 
execution without bonds for ten days to enable the 
defendant to raise the fifty-seven dollars and pay the 
fine ; otherwise, at the end of that time he would have 
to be jailed at the rate of two dollars a day. Joe 
said he would get the money as soon as he could and 
within the ten days of g^ace. He did not call on me 
again until the morning of the eighth day and then 
he looked discouraged and unhappy. He said he had 
a hoodoo on him and had failed to get any money; 
that he had tried every honest way to raise the 
amount; that he had played poker, seven-up, red and 
black, and faro and had tried every other honest 
way he knew to raise the requisite sum, but had 
failed utterly. He asked if a further extension of 
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time could be obtained and was informed that the 
good-hearted Judge had told me there was no legal 
warrant for any stay; that he was surprised at my 
asking for a stay, but granted it because he did not 
want to discourage my youthful assurance. Joe 
then said, "Well, of course, I can get that much 
money, but I prefer to get it honestly." I said, 
"Please do not tell me your plans, and all I can say 
is that you have this and two more days in which to 
get that much money, and if you fail you will have 
to be imprisoned until it is paid." He said, "Going 
to jail at two dollars a day is a very slow way of 
making money, and then I might miss some good 
opportunity in the meantime. Well, all right," he 
said, "I'll get the money." He came in again early on 
the morning of the tenth day looking tired and dusty 
and dug out of his pockets some five dollar pieces, 
half dollars, quarters and dimes (we had no nickels 
then), and counted out on the desk fifty-seven dollars, 
and had a little small change left. He said he had 
taken a long walk to find friends from whom he bor- 
rowed the money, and was tired and would go to bed 
if I would attend to paying the fine and securing his 
discharge; but he wished I would not say anything 
about his trip as he did not want anyone to know he 
was so hard up. In about two days more news came 
from a Chinese mining camp some twenty miles away 
that a robber had descended on the camp in the night 
and taken about sixty dollars from the Chinamen, 
but did not take any gold dust, of which there was 
quite a lot in camp. The robber was never discov- 
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ered, but Joe's fine was paid by just such an accumu- 
lation of money as might have been found in the 
possession of a Chinaman. I knew nothing and said 
nothing, but it slowly dawned upon my mind that 
the money which paid the fine was not procured by 
strict "honesty." There was no attorney's fee paid, 
and none was demanded, but Joe developed a kindly 
feeling towards me — doubtless beginning with pity 
for my adolescent and unsuspecting innocence, ac- 
companied by a warm gratitude, and, as I advanced 
in my profession, ripening into a sincere respect, as 
several circumstances went to show in after days. 
Not long after that my interests took me to another 
State, but my first client kept track of me and now 
and then communicated with me through the agency 
of others. The first communication came through 
an unfortunate man whose name will not be given; a 
man who had sinned and suffered ; a man whose term 
in San Quentin prison expired and who was re- 
quested to bear to me the tidings of Joe's misfor- 
tunes, because he thought it would interest me. The 
substance of the communication was that Joe, under 
the name of Robin Chinks, had, with an accomplice, 
attempted to rob a Chinese mining camp. The 
Chinamen had suspected a raid and gathered in about 
twenty Chinese sword wielders for the occasion. 
When the two robbers appeared the Chinese fighters 
sallied forth, each with two big swords not unlike 
the old-fashioned cleavers with which the farmers 
cut corn stalks, and made vigorous war. Joe grabbed 
a miner's shovel and knocked two Chinamen down 
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and ran. He could have made his escape, but his 
partner, having more courage than discretion, stayed 
with the fight and Joe returned, intending to get him 
away. It was too late, however, as his friend was 
already grievously chopped and overpowered, al- 
though he had killed one Chinaman and wounded 
several others with a chopper taken by him from one 
of the fighters. Joe himself was seriously wounded, 
and captured. An officer came and took Joe to jail 
and his testimony as to the conditions found at the 
scene of the crime was added to that of the Chinese, 
whose testimony was not, at that time, competent 
to convict a white man, and so Joe's career as a 
robber was closed by a sentence to state prison for 
life. He wanted me to know that his operations 
as a robber were confined strictly to Chinese and 
that he had never held up a white man, and he also 
wanted me to know that the money with which his 
fine was paid was obtained by robbery and a night 
walk of more than twenty miles, and that he re- 
gretted the deceit he had practiced on me; he, 
further, wanted me to feel assured of his sincere 
repentance for his wicked life and that he was deter- 
mined to do what he could in his then limited sphere 
to atone for the past and to benefit his race and 
especially those poor wretches who, like himself, had 
"sowed the wind and reaped the whirlwind." The 
emissary did not know any other name for him but 
Robin Chinks, but was especially enjoined to speak 
of my first case and the circumstances of the pay- 
ment of the fine as an identification. 
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Occasionally some other poor wretch who had done 
time for his deeds would come to me with the good 
wishes of Mr. Chinks, and, incidentally, would get a 
small donation to help him on his way toward a 
"reformed life." 

It came about that my fellow men reposed in me a 
great trust, and soon it became my solemn and pain- 
ful duty to contribute to the downfall and utter ruin 
of some of my old constituents who had the misfor- 
tune to commit crime, get caught and be found guilty 
by a jury — it was for me to fix the term of imprison- 
ment. And it was a sad duty in every case, for 
although the man had committed crime and deserved 
punishment, and although the theory of our legal sys- 
tem is that punishments are inflicted upon infractors 
of the law for the two purposes of reforming the 
criminal and terrorizing others from committing 
crime, it always seemed absurd to believe our penal 
system has any element of reform, although it may 
possibly frighten somebody into refraining from 
crime ; and, even then, it seems that the fact of being 
exposed is the principal thing, and the severity of 
punishment more often does harm than good. While 
some crimes have their origin in what we term a 
wicked and malignant heart, a very great majority 
of them arise from accident, environment, misfortune 
or ignorance; and it is more than finite man can do 
when he is expected, in a rush of business, to distin- 
guish between motives, circumstances, misfortunes, 
temptations and mental capacities affecting the de- 
served amount of punishment in any g^ven case, or 
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comparing one with another so as to do what we call 
Justice in all cases, it might be said in any case. 

If we could invoke an infinite, God-like mind capa- 
ble of comprehending and measuring the thoughts 
and actions of men and reading their motives and im- 
pulses, our penal system, with some broad modifica- 
tions, might be tolerable, but, since we have no judges 
but mere men, the system is about as inadequate as 
could be devised. 

Having become thoroughly dissatisfied with our 
ancient and brutal system of dealing with each 
other's digressions from the exactions of the mutual 
agreement which we call Constituted Government — 
and a people's government is nothing else than an 
establishment by mutual consent of the people, acting 
through chosen representatives, as agents, designat- 
ing what must be done and what must not be done 
by the individual, and subjecting each one who fails 
to keep the established rules of the game to pre- 
scribed pains and penalties — it came to me that a 
better, or more humane and logical system of dealing 
with violators of the laws ought to be sought out and 
adopted; and one day when an editor of one of our 
great daily newspapers sought contributions, he got 
from the writer, and published, the article following: 
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CHAPTER III. 
The Suggested Plan. 

Mankind cannot exist without government; gov- 
ernment cannot exist without laws governing indi- 
vidual conduct; and laws can be maintained only by 
the infliction of penalties. 

These self-evident propositions have always been 
recognized by all governments, and are axiomatic. 
In the early stages of civilization, when all was 
crude, punishment was meted out to offenderis 
against established rules or traditions as a retalia- 
tion, and in a spirit of vindictiveness, as if the of- 
fended majesty of the law or the insulted ruler 
sought revenge. From necessity, punishments were 
limited to certain lines, such as torture or depriva- 
tion of life, liberty or property. Torture and general 
confiscation of property by attainder, not able to bear 
the light of advancing civilization, were buried with 
those crude and hardy men whose fierce natures 
could be controlled only by such savage means; but 
all governments continue to punish transgressors by 
taking away their property in the name of a fine, or 
by locking them up, so that for a time they are de- 
prived of the liberty of earning property and sub- 
jected to humiliation and disgrace, or by depriving 
them of life. 

A penologist will tell you that the punishment is 
not inflicted upon a criminal for revenge, but for 
reformation and as a warning to others. This sounds 
very well in theory, but as a matter of practical, 
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every-day fact, it is deceitful and false, for we do 
punish malefactors very much more for revenge than 
for reformation, and while we have made startling 
progress in every art and science to which attention 
has been directed, we have utterly failed to make any 
considerable improvement upon the crude system of 
punishments adopted by savages. 

Doubtless there are men so vicious by nature, and 
made worse by absence of all effort to control the 
evil spirit, that society has the right to hang them 
for their crimes, and probably the time will come 
when society will not wait for such a creature to 
murder some good citizen, but will take him up and 
try him on the charge of being a person likely to 
commit crime and therefore dangerous to be at 
large, and on conviction put him to death. Wise 
men have occasionally advocated such a scheme, but 
the busy throng have paid no heed, and we are not 
yet ready to consider so radical a reform. 

There are other and more practical and pressing 
reforms in our penal system, however, which demand 
the serious thought of humanitarians and statesmen, 
and for which our civilization is ripe. 

The man accused of crime, and especially if he has 
been convicted by a jury, is the "bottom dog" of so- 
ciety, and only now and then is a voice raised or a 
hand extended in his behalf, and in reality our inflic- 
tion of punishment for crime is as far from all idea 
or hope of reform as was the savage retribution of 
the stone age. 
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Why should the government — the grand aggregate 
of the whole people — ^take from the pocket of the 
petty offender the few dollars therein which are so 
necessary to the feeding of his wife and children who 
have not offended? Why condemn the lazy and shift- 
less to idleness in a state prison for a term of years, 
knowing that the crime charged was the fruit of that 
^very laziness? 

A young man falls into bad company and habits, 
frequents low saloons, and finally, as part of a de- 
bauch, thrusts his hand into some other idler's pocket 
and takes money, and is arrested and tried for rob- 
bery or larceny. On conviction he is sentenced to 
spend a term of years in lazy idleness in the society 
of the most select of all the wicked and vile men 
gathered from every quarter. Will such imprison- 
ment reform such a man? We all know that such a 
man is done for, and that his case is hopeless and 
that he is helpless. When his term expires he will 
emerge from the prison a disheartened, disgraced and 
incompetent man, without money and generally with- 
out friends. He cannot flee the country, for he is 
penniless. He is hardly able to work after his long 
idleness, and nobody will venture to employ and trust 
him, for he is a convict. All avenues for earning an 
honest living are closed to him, and he is compelled 
to commit another felony so as to be returned to state 
prison, his only home. 

If some wise humanitarian statesman would try, 
he might work into form a system by which the 
young offender would have a chance for reform. 
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Suppose that instead of confiscating so many years 
of the offender's life, the State should condemn him 
to earn a definite sum of money, not for the State, 
but for himself. 

The State should provide a system of State and 
county establishments, not mere jails, to which a 
criminal might be sent under sentence to earn a cer- 
tain sum of money, the amount depending on the of- 
fense committed and all attendant circumstances, 
and where work of some appropriate kind would be 
done under official supervision. Of course, the rate 
of wages would be low as the work to be done 
would usually be such as not to unnecessarily inter- 
fere with free labor. For instance, public works and 
improvements, such as elegant parks and highways, 
might be constructed and thus the community would 
have the benefit of utilities constructed by involun- 
tary labor, which would not be practicable at the 
rates of wages for free labor. There are many kinds 
of work to be done indoors and out at such wages 
as would be paid to criminals which must go undone 
if we have to wait for the time when the public 
treasury can afford to pay current wages for the 
same. 

It is not the purpose of this article to go into de- 
tails, but rather to suggest a general outline to elicit 
thought and discussion. The principal idea is to so 
amend our system of inflicting penalties for crime 
that the criminal will be kept confined or under sur- 
veillance during such term as will enable him, work- 
ing at low wages, to accumulate for himself a definite 
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sum of money to be his own when he earns it and is 
set free. He will then be enabled to go away from 
the scene of his disgrace and start a new life among 
strangers, or to supply himself with tools and ma- 
terial, or some kind of outfit by means of which he 
can go to work on gaining his liberty, and earn an 
honest living, and thusi avoid the otherwise inevitable 
return to prison. In proper cases the money earned 
might well be appropriated toward the support of 
persons dependent upon the culprit. 

Crime mostly comes from intemperance and idle- 
ness. But under such a system as proposed, each 
prisoner would have an object lesson to the effect 
that labor is not only honorable but necessary. 

It should be impressed upon each offender that he 
must be honest and must work voluntarily at current 
wages, or involuntarily at such low wages as the 
work to be done for the public would justify. 

Of course, proper accounts should be kept and each 
prisoner charged with the cost of his keeping and 
credited for labor done, and as the amount to his 
credit would grow, his desire to earn the balance of 
his sum would increase, and his credit would act as a 
cash pledge for his good conduct. And, looking 
ahead to the time when he would be a free man with 
a substantial sum of money in his pocket, he would 
think and lay plans for his future. He would, at 
least, have an opportunity and a possibility of re- 
form which few, if any, convicts now have. 

If it be asked, What if a discharged convict does 
not reform, but commits another crime? the answer 
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is: Send him to the reformatory (let us not call it 
prison) under sentence to earn a larger sum for a 
second offense, and if he never does reform, the 
public will have the satisfaction of having g^ven him 
a chance, and if he must be kept constantly in the 
reformatory, both he and the public are better off 
than if he were merely incarcerated for a life of idle- 
ness. 

The system suggested would work well in all cases 
except of vicious, murderous and hopeless incor- 
rigibles, all of whom should be killed anyway, or 
committed for life to an appropriate prison. But its 
beneficent work would be most apparent in cases of 
minor felonies and misdemeanors. 

Take the case of a laborer, who, having a wife and 
children, starts home on Saturday night with his 
wages, but on the way is lured into a saloon, prob- 
ably a corner grocery with a bar attachment, and gets 
drunk and wastes his wages. He then goes home 
and, resenting the scolding of his wife, becomes 
furious and drives wife and children into the street. 
Now, he has behaved badly and deserves punish- 
ment; but what happens under our senseless and in- 
human system? He is taken to our common jail and 
locked up till Monday morning, when he appears be- 
fore the Police Court on a charge of disturbing the 
peace, and whether he pleads guilty and begs for 
mercy, or defiantly stands trial and is convicted, he 
is sentenced to pay a fine or go to jail for so many 
days, and thus the great public takes the bread from 
the mouths of the wife and children who have not 
offended, but who are the actual sufferers. 
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It does seem strange that nothing better than such 
mockery of Justice has been discovered. Would it 
not be better if such an offender should be sent to a 
reformatory or workhouse, to earn a few dollars to 
be paid by the municipality toward the support of 
the outraged wife and children? The effect on him 
would be quite as good as that of keeping him idle 
in jail, and for the hungry family it would be vastly 
better. And again, the moral effect of punishment 
administered with the distinct purpose of bettering 
the object, is an invitation to do better, while a pun- 
ishment inflicted as a retribution tends to exasperate 
and harden and to establish a permanent antagonism 
against all law. 

If some legislator will take up the hints contained 
in this article, and devote long and careful study to 
the subject, it is more than probable that he will be 
able to devise a system for the treatment of criminals 
which will not only be a beneficent work but will 
also give him fame. 

These ideas are not absolutely new, for some of 
the European governments have, in a small way, ex- 
perimented in something a little like the plan here 
proposed, and found much encouragement. 

The difficulty with such a radical scheme of reform 
is that no one seems to have the time and inclination 
to devote years of study, research and thought to 
working it into practical form. 

If some man of vast wealth and ambition to do 
something for his race would select a number of in- 
tellectual young men, fond of research and ready to 
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devote their lives to investigation of questions of 
vital public importance, and make provision for each 
to receive an annual pension, such as to relieve all 
necessity of thinking about earning a living, and if 
some of such young men should be directed to take 
up the question of penal reform, such man might 
not gain as loud a name as he who builds a college 
or founds a library, but probably he would do a 
much greater service to his race. 



/ 
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CHAPTER IV. 
Joe's Letter. 

It was a crude article, written without research 
and without much consideration or effort, but it 
evoked a number of encouraging, and some com- 
mendatory, letters, and among others came one from 
San Quentin signed "Robin," and which is here in- 
serted substantially as written: 

Dear Friend: — I have often thought of you in my 
lonely home and read of you in the papers, and been 
interested in your career and took pride because I 
was your first client. I have been in this place fif- 
teen years and never expect to be a free man again, 
and don't want to be. I have been here so long and 
things are so changed outside I am not fit to go back 
in the free world as I couldn't do anything. The 
turnkey doesn't need to lock my cell any more for I 
wouldn't go away if they let me. All I care for is 
to be a good prisoner and get forgiveness for my sins, 
and it will not be long until they lay me on the little 
hill. I have no kin folks to claim what is left when 
my debt to the public is paid. Nobody now living 
will shed any tears when I go and that is some com- 
fort. I do not grumble. I violated the law and God 
knows I have paid the penalty for it. 

My cell-mate had a visit from a free friend last 
week who gave him a paper with what you wrote 
about treatment of criminals. It seemed so strange 
that you had the same ideas, in the sunlight of free- 
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dom and honor, that some of us poor wretches have 
been working on in here. We have what we call a 
debating club and get together when we can, and 
we have been trying to work out the same plan you 
have struck on. One of our members, who is a life- 
termer like me, is a shorthand writer and takes down 
all our talk and writes it out, and after reading your 
piece in the paper we agreed that some time, in some 
way, the whole thing shall be put in your hands, and 
if it ever is you may use it in any way you please. I 
hope you will write a book and let good people know 
what ought to be done with the unfortunates who 
commit crime. 

This letter will be mailed by a prisoner whose 
teriji expires next week, but please don't answer. It 
might be bad for me for the public to find out what I 
wrote. If you ever write a book after I am gone 
you can use this letter, but you can't use my real 
name because you never knew it and it would do no 
good for me to tell you now. I will die as I have 
lived, by an assumed name, and all of my friends 
in early days who would know my own name think 
I was lost on the Great Republic ship. It was there 
I lost my real name, and when I was picked up from 
a raft in the surf I took the name you knew me by in 
Goldville. 

You are on the right track on the prison question. 
My education don't allow me to write all I think, but 
you can write it all out and in that way help me to do 
some good to the world that has not been any too 
good to me. I don't bear any malice to anybody. I 
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committed crime and took my medicine. Maybe I 
could have been reformed if the law had gone about 
it the right way, and the judge and jury that handled 
the law didn't make the law but merely carried out a 
system which I think the devil would be ashamed of. 
If I had been killed it would have been better for 
the State and better for me. I don't think I would 
commit another crime if I was free if I could live 
any other way, but my religious feeling might not be 
strong enough to give me courage to starve in a land 
of plenty. I never did like to commit crime and if 
the right chance had been given me maybe I might 
have reformed myself, but it's no use now. If I was 
set at liberty there would be no place for me and no 
choice except to starve or steal, so I will make the 
best of a bad condition and merely exist here till my 
time comes, but you will get the records of our club 
some time. Some of our members are brainy men 
and you will find some interesting things in their 
speeches. They are all sincere, and can't be anything 
else, and some of them say they are men lost in a 
cave and as good as dead already, but if they can 
leave some marks on the rocks to be found at some 
future time to aid other people to keep out of the 
cave it will do some good and give them a little 
credit in Saint Peter's big ledger. One of our men is 
a graduate of two universities, and only for misfor- 
tune might now be one of the big men of the coun- 
try. The others are men of good education, good 
sense and generous minds, and all of them are away 
ahead of me, but they like me and listen to me when 
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I talk because they say my head is alivays cool and 
my talk never romantic. 

It may be that what we are trying to do will prove 
useless like our lives, but the work occupies our 
minds and helps to keep us from going crazy, and 
then the hope, slight hope, that it may possibly do 
some good some time to somebody sustains us to go 
on and do what we can. If the records ever get into 
your hands — and surely they will some time — please 
read the thing charitably, considering the adverse 
circumstances, the dismal place from which it comes, 
the poor unfortunate "cons" who made it up, and 
then put it into shape and publish, if you think well 
enough of it. 

Yours with much respect, 

R C . 
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CHAPTER V. 

The Loss of the Record. 

The letter was read and put in the safe deposit 
box, and was almost forgotten until a peculiar cir- 
cumstance brought it to mind again. A lawyer prac- 
ticing in the northern part of the State told me that a 
man charged with burglary, and whom he had been 
appointed by the Court to defend, and who had 
pleaded guilty and received a sentence of three years, 
had told the lawyer that he had just finished a term 
and that when about to be discharged another pris- 
oner — a sick old man and a life-termer^— had entrusted 
to him a parcel to be delivered to me, although he 
did not have my name precisely right. The man 
said he had concealed the package where he and no 
one else could find it, but that his mother was old and 
sick in Oregon and he had hurried North hoping to 
see her again, but having only a few dollars to start 
with, and getting flat broke and hungry, he entered a 
house to get something to eat, intending to beat his 
way on the brakebeams; but he had been caught and 
must go to prison again, so the delivery of the parcel 
would have to be postponed until he served another 
term. He did not know what the parcel contained 
and was afraid it might be something to get him into 
further trouble, but he had promised to deliver it and 
would do so when his new term expired. Of course 
I had a suspicion what the package contained, but did 
not know. My legal friend, at my request, called at 
the prison, but his client said that while he was out 
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of prison the old man who gave him the package had 
died. The old letter from Joe was hunted out, but 
gave no clew, and as the other prisoner said he had 
put the package where no one else could find it, the 
whole thing was again dropped, and there was little 
thought on my part of its ever coming up again; so 
Joe's old letter was again shoved into the safe deposit 
box and again nearly forgotten. 

But one day not long ago, being on a trip in Lake 
County, something dropped out of the vehicle and I 
went back on the road looking for it, and soon met a 
man who had picked up the lost article, which he 
promptly handed to me. I expressed thanks for his 
kindness and asked his name. He stammered and 
had a hunted look, so I took a dollar and a card from 
my pocket and handed them to him, saying, "There 
is something to treat you on the road, and that is my 
card, and if I can ever return a favor it is a pleasure 
to do so." He stared at the card and asked, "Is that 
your name?" I said, "Certainly. And that is my 
professional address. What surprises you?" He 
said, "It seems strange that I should meet you here. 
I was just thinking about you and wondering if I 
could trust you." I asked him, "Did you ever meet 
me before, and where, and when, and why all this 
mystery?" I said, "I do not understand about your 
trusting me, and I do not know what you have to 
trust me with, but you arouse my curiosity. Please 
come out and tell me why you were thinking of me 
and explain the strange mystery of why you had 
occasion to trust me." He seemed ill at ease, so I 
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said, "Now look here, young man, I am going to ask 
you some questions, to which you must give truthful 
answers. I will accept your answers in confidence 
and will not betray you. Now I will not ask your 
name again because you seem reluctant about giving 
it, and it is not material because you may have sev- 
eral names." By this time it began to dawn on my 
mind who the fellow might be, and so my next ques- 
tion was, "When did you get out?" He said, "I can 
see I will have to trust you. I was discharged three 
days ago and am on my way to Oregon." I asked 
him, "Is your mother still living there?" He an- 
swered, "Yes, and I am going to her as soon as this 
road can be walked." I asked him, "Are you going 

to see Mr. , who was your attorney in your 

last trouble, on your way?" He said, "No. I am 
avoiding observation as much as possible. I have had 
trouble enough, and only want to go home and work 
on the ranch for my mother." I said, "Don't be 
afraid. All I know is that an old life prisoner, who is 
now dead, entrusted some papers to a young man, 
whose term expired, to be delivered to me; that the 
young man got into trouble again and could not 
deliver the papers; and it seems strange that we 
should have met in this miraculous manner. Do you 
suppose the papers are still in existence, and where can 
they be found?" He said, "They are safe as sure as 
you live. When I was arrested the last time I sent 
the parcel, through the aid of an officer, to my 
mother indorsed, 'Keep safely until called for.* She 
has it sure. I have been worried about it all the 
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time because it might be something they call contra- 
band and get me, and maybe my dear, old mother, 
into more trouble. When I went back to the pen I 
intended to ask the old man's permission to have my 
mother express the parcel to you, but he was dead 
and I didn't know you and I didn't know what the 
thing was, and I did not intend to get into any more 
trouble, so I said nothing; but if you say it is all 
right I will chance it and send the parcel to you the 
day I get there. I have no money to pay railroad 
fare, and only a little for grub; I will have to walk 
all the way and must stop and work whenever I can 
for grub money, so it may take me a good while 
to get there. But I will do it, and I do not intend 
to stop and rob anybody on the road this time. You 
know a discharged prisoner has a small allowance to 
get back home, but I had to pay some borrowed money 
and that is why I am so short. Of course, I am all 
the time a 'con' and under suspicion and my only hope 
is to reach my mother." I offered to provide trans- 
portation so he could go home by rail and he did not 
want to take it, but as I insisted I was so anxious 
about the package of papers, he yielded. And in a 
few days a very ancient looking package, composed 
of writing on old sheets of paper, each sheet torn in 
two, came; and now we will have a chance to look 
into the proceedings of that quaint and strange or- 
ganization of which R . C . wrote me. 

Just how there came to be an organization, or who 
took the lead in suggesting it, does not appear; but 
one day. six prisoners, all in for life, seem to have 
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been in the yard discussing a break for liberty which 
had recently occurred in which a considerable num- 
ber of convicts had engaged, some of whom had been 
shot and others captured and placed in the dungeon, 
when they agreed to form a debating club and to be 
known among themselves by designated numbers, so 
that if discovery should be made of the fact that 
meetings were being held the names should not be 
known. The purposes of the society were strictly 
lawful and no kind of insurrectionary act or purpose 
was in view, but prisoners are always under strict 
surveillance and the subjects of suspicion, and how- 
ever beneficent the real purpose, the very fact of a 
series of conferences would be looked upon by the 
guards as having some wicked purpose and if dis- 
covered would lead to condign punishment. So each 
of the members assumed a number by which to be 
known, and they managed by great shrewdness to 
hold many meetings without being discovered or sus- 
pected. They adopted a written constitution with by- 
laws much after the fashion of a country debating 
club. The designated numbers to be used for identifi- 
cation purposes were: 01, 02, 03, and so on, but no 
name or prison number was ever used. 01 was elected 
chairman, and OS secretary, and there were no other 
officers. An organization was had at the first meeting, 
when 03 proposed the constitution and by-laws, which 
were adopted and recorded by the secretary in short- 
hand; and it was then resolved that all proceedings 
should be so recorded, but that the secretary should 
write them all out in longhand on sheets of paper 
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which were to be cut or torn lengthwise in two, and 
one piece should be kept concealed by the chairman 
and the other by another member, the pieces to be 
fitted together again at the proper time and made such 
use of as should be determined. No new members were 
to be admitted and the last two survivors should de- 
cide what use was to be made of the records, if any. 
At the next meeting, which was really the beginning 
of the business in hand, the chairman delivered an 
address, which must be taken substantially from the 
record, and was to the following effect : 
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CHAPTER VI. 

The Chainxian's Speech. 

My Fellow Members of the Nameless Club : 

We have met in this clandestine way, garbed as 
felons, in this worse than charnel house, with good 
and charitable, unselfish motives, with no sentiment 
of disloyalty to the State, with no insurgency of spirit, 
and, strange as it would seem to free men, with the 
absolutely benevolent design of doing good. We may 
accomplish something, but the ray of hope is dim and 
we will probably fail. Of one thing we may be as- 
sured: we will do no harm and we will enjoy the 
consciousness of at least having tried, and the effort 
will give us thought and mental occupation in our 
most distressful condition. 

It seems that free men do not find time to consider 
the fate of men who, like us, have failed to keep the 
covenant of the law. Each individual feels confident 
that he will never be convicted of crime and does not 
trouble himself to know whether the penal laws of the 
State are good or bad, nor whether unfortunate men 
who are convicted of crime are to be dealt with 
wisely or unwisely, humanely or inhumanely. The 
average man is too much occupied with his own affairs 
to take much note of such matters. Most of the legis- 
lators are green hands and few of them care to under- 
take the subject of penology, and so things drift on; 
and while civilization is advancing with great strides 
in most other respects, the matter of treatment of 
transgressors of the law makes no progress. In this 
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respect our boasted civilization is now but little bet- 
ter than in the days of King Charles. I have read 
that in the time of that bloodthirsty tyrant, Judge 
Jeffreys, there were more than one hundred statutory 
crimes punishable by the death penalty, while in this 
State today murder and treason are the only two 
crimes so punished. This reduction of the number of 
capital crimes is proudly pointed to as evidence of the 
rapid advance of human civilization, and perhaps it 
is; but to my mind it is a mere evasion and shirking 
of responsibility. 

Death is not necessarily a bad thing. It is the fate 
of all, unalterably decreed by an all-wise Creator. 
Sooner or later, in some way, all must come to it, 
and no man should be afraid of it, although it is nat- 
ural to avoid or postpone it in obedience to the im- 
pulse of self-preservation implanted in the spirit of all. 
But some things are much worse than death. Within 
these sullen walls are scores of men to whom death 
would have been a welcome boon, instead of commit- 
ment to an existence without any of the desirable 
conditions or circumstances of life. To be permitted 
merely to continue to breathe the fetid atmosphere of 
the dungeon for a long term of years of degradation 
and misery, is certainly not conferring a blessing, and 
it seems to me that execution would in very many 
cases be more humane and more kind to the culprit 
than a long doom of imprisonment. There has never 
been a night since I came here when I have not 
wished that I might pass away in sleep ; it would have 
been so sweet to feel that I could go calmly to sleep 
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at night and to wake, if at all, on the other side where 
there is no prison, no sorrow, no chains, no locking or 
unlocking, and only purity, sunshine and joy. But I 
must not permit myself to wander away in such lines 
of romance. 

We are here trying to find some practical plan to 
suggest for the ameliorization of the conditions which 
brought and keep us here and which will bring thou- 
sands of others, not all bad men, to our predicament, 
practically extinct, worse than dead, and still with 
mental capacity left sufficient to know it. Then it 
seems to me the reduction of the number of capital 
crimes is but small and unsatisfactory evidence of the 
growth of the humane or charitable quality in the 
State. 

It is true, our laws have done away with some of 
the fiendish punishments inflicted in ancient days — 
such as branding the forehead, cutting off the ears, 
or doing other mutilations — and of that we may no 
doubt indulge the spirit of pride, for surely we have 
abandoned some of the old, barbarous practices. The 
judges tell us that punishments are not inflicted by 
the public in any spirit of retaliation, nor to take re- 
venge upon the violator of the law; but in a kindly 
and parental spirit to admonish and reform the guilty 
one and to set a warning example to the rest of the 
community to deter them from committing other 
crimes. This is the pretended theory of criminal law, 
but it is a sham and a wicked mockery, and I do not 
believe that any man was ever reformed by subject- 
ing him to suffering and humiliation. 
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Every criminal feels very sorry that he was caught ; 
many regret the false step without waiting to be 
caught ; many are conscience-smitten and deeply peni- 
tent, regardless of whether exposed or not ; but every 
one is resentful and indignant when convicted and 
sentenced. However, no criminal was ever reformed 
or made better at heart by conviction or punishment 
any more than the crackling and singeing of the 
flames have worked a change in the belief of the relig- 
ious martyr, who may recant to get out of the fire, 
whilst his innermost faith is not altered. The ancient 
idea of crime attributed all bad acts to the instigation 
of the devil, and the indictment so charged, so it nat- 
urally followed that fierce and brutal punishments 
were administered in order to exercise the devil and 
drive him out of the man. We have grown away 
from the notion of exorcism of the devil, but have 
never got over the plan of giving the poor trans- 
gressor "the very devil*' when he is caught. 

We have grown a little too aesthetic to cut a crimi- 
nal's ears off and put him in the stocks in the market 
place where all can see and some deride him; that 
would be quite shocking. But we consign the poor 
wretch to a long term of imprisonment — to a horrible 
living death behind heavy walls where the public can- 
not see his agony, nor hear his sobs of woe. This is 
about as much as has been done in reforming the 
penal code since the discovery of America; while 
criminals were formerly dispatched quickly, now they 
are kept alive and in mental torture for a long time. 
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The question of prison reform is beginning to re- 
ceive the attention of a good many humane persons, 
and the agitation and discussion will go on until some 
beneficial system is evolved and adopted, but it is a 
great problem and its solution may be long delayed. 
It will certainly not come in time to be of any benefit 
to any of this little group of unfortunates, but if we, 
in isolated degradation, can work out some sugges- 
tions sufficiently rational and plausible to attract the 
attention of free and unfettered men, and to further 
investigation, may we not hope that even we, in our 
desolation, will aid a good work and confer great 
blessings upon others; and that in doing so we will, 
in some measure, be entitled to balance up the debt 
which we owe, and have credit against the wrongs 
charged up against us. We can hope to succeed only 
by the most sincere and conscientious efforts to get at 
the truth in all fairness and sincerity. 

We must commence with a postulate which is cor- 
rect, and I think we may assume that all fair-minded 
people will, upon careful thought, agree that the pres- 
ent methods of dealing with persons accused and con- 
victed of violations of law is uncharitable and vindic- 
tive, and seldom, if ever, tempered with the God-like 
quality of mercy. 

While much has been said and written in the way 
of finding fault with the present method, there has not 
yet been seriously advanced any other system, and it 
s^ems to me that our business must be to devise some 
practicable plan by which a better system may be 
adopted. It is often easy to find fault with things 
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existent, but not always easy to suggest some amend- 
ment that will meet and alleviate the objectionable 
thing. Some attractive suggestions have been made, 
from which let us hope that good may come, but to 
me the subject seems to be receiving only a surface 
view, and we must dig deeper. The foundation, the 
root of the whole of our penal system, is rotten, and 
in order to accomplish anything, reformation must 
begin there. 

Not long ago I was favored by a visit from a promi- 
nent lawyer who had been a judge, and this subject 
being uppermost in my mind, I asked him what he 
thought of the question of prison reform, and as nearly 
as I can repeat his words, he said : 

"My opportunities for careful and interested obser- 
vation have been favorable and have covered many 
years, and the result is a deep impression that our 
boasted civilization in our administration of penal law^ 
is little, if any, better than barbarous, and that in this 
one most important respect we have remained nearer 
savagery than in any other. While grand advances 
have been made and brilliant achievements won in 
almost every other conceivable line, our manner of 
dealing with those awkward persons who are caught in 
violations of our laws has not kept pace with our gen- 
eral advancement and is little better than when Joseph 
was next to the throne in Egypt. Amazing conquests 
have been made and progress is written everywhere 
except in our mode of dealing with those who sin 
against our law; and in this line we may not have 
gone backward, but certainly we have not gone much 
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ahead in the last five hundred years. It is true, we do 
not now hang a man for stealing a sheep, as was done 
not long ago by our ancestors in England, nor do we 
now condemn queer old women as witches and burn 
them. We have loosened up a little in the severity 
of the penalties inflicted for some crimes, but we have 
done little, or nothing, toward meting out punish- 
ment for any other purpose than torturing the un- 
fortunate culprit. It is true, we declare that we punish 
in sadness and only for reformation, and as a kindly 
but stern warning to others to refrain from unlawful 
acts; but all the time we know our declaration is 
false. 

I hope capable minds will follow up the investiga- 
tion of this vital matter, and intelligently discuss it 
and set each other on until someone suggests a solu- 
tion of the subject which may prove of use. In a 
somewhat protracted professional life it has been my 
duty at times to prosecute, at other times to defend, 
and still at other times to preside at the trial of, men 
charged with crime, and I have spent many anxious 
hours trying to figure out some relation between the 
act of stealing a horse, or taking an extra wife, or 
shooting a vile and aggravating ruffian for foul- 
mouthed and unbearable abuse, and the number of 
years the unhappy defendant should be imprisoned 
and deprived of liberty and the chance to earn a living. 
It is easy enough to sentence to death one who has 
wilfully and with malicious premeditation murdered a 
fellow creature, for there seems a natural fitness, or 
making the 'punishment fit the crime,' in such case. 
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The willful murderer is a menace to peace and to the 
lives of good people, and, while he is worse than use- 
less alive, society is much better off when he is dead. 
In my opinion, however, it is with less grievous 
crimes that our system of punishments is more at 
fault, and the lesser the crime the greater the dif- 
ficulty. Man has no right to punish man for anything 
except a violation of law made by man. And, after 
all, the violation of law is nothing but a breach of con- 
tract, as every constitution and every statute is simply 
a contract made by a majority of the people to the 
effect that each member of society shall do, or refrain 
from doing, certain specified acts ; and we do not pun- 
ish for any act because it is immoral or unjust, but 
only because it is forbidden by statute. Certain 
crimes horrify people more than others, but, after all, 
the only place to look for what is criminal is in the 
penal code, and there, also, is where we ascertain the 
sum of misery to be dealt out to the man who, in 
theory, has contracted with his neighbors not to do 
an act and has done it. We recognize no difference 
in men, but punish the wise, the educated, the ig- 
norant, even the uncivilized, by the same standard." 
I once attended the trial at Mariposa of an Indian 
about twenty years ago of age, who, with another 
Indian boy, had met a Chinese vegetable peddler on 
the road and had beaten him to death with clubs and 
stones. The charge was murder. And they tried that 
poor, ignorant child of the forest (who did not even 
understand what the witnesses, lawyers or judge were 
saying) by the same rules and measures as they would 
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have tried the president of a college. In fact, some 
part of the charge to the jury was copied from the 
charge given in the celebrated case of Dr. Webster, a 
college professor, who killed a too persistent creditor. 
That Indian had probably heard that about that same 
time white men were abusing, beating and not infre- 
quently killing Chinese merely for competing with 
white men in making a living; he had never been 
taught that it was wicked or unlawful to kill an 
enemy, but thought it rather a knightly act; and he 
had not been consulted in making the new law by a 
race of palefaces who had invaded his native land. 
But we read in the books that all men are presumed 
to know the law, and to intend the natural conse- 
quences of their acts, and that malice is presumed 
from a deliberate killing. And so they tried the In- 
dian boy just like they tried Dr. Webster, and to the 
shame of the State he was found guilty; but let me 
relieve the strain by saying the jury was humane 
enough to fix the degree of crime so that it was not 
the judge's duty to sentence the boy to death. He 
was committed to state prison for a term of ten years, 
and well might anyone ask, "What good did it do?" 
Possibly some other Indian gathered the idea that it 
is dangerous for an Indian to kill any man, even a 
Chinaman, without great care to avoid detection; but 
possibly the example did not bear fruit at all. But 
what of the Indian boy sent to prison for ten years, the 
shortest term recognized by the law as punishment for 
such a crime? Did it do him any good? Did it 
reform him? They placed him for a long time among 
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the wickedest and most depraved men of a superior 
race, who taught him 2^11 sorts of vice; and while he 
was only a very ignorant Indian boy on arrival at the 
prison, he was a very wicked Indian, with knowledge 
of much of badness and criminal craft, when he was 
released. Nothing else could be expected ! 

Another case was that of Ben Bander, a farmer boy 
who came from Indiana to California in 1872. He 
was twenty-two years old; could read and write, but 
was quite green and innocent. His father was killed 
in the war, and his mother had a struggle to live and 
bring him up in decent poverty. When she died, Ben 
found himself, as her heir, the owner of a few trifles, 
which he sold and, after paying the expenses of his 
mother's burial, had nearly two hundred dollars left. 
With this he started to the far West. On the way 
he encountered a bunco man on the train, and soon 
found himself penniless. Some kind-hearted immi- 
grants in the same car shared the contents of their 
lunch baskets with him, and so he reached Sacramento 
without any physical suffering. He wandered around 
the city, staring at the strange sights, until night came 
on, and then remembered he was hungry. On going 
into a restaurant and asking credit for a meal, and 
telling the story of his plight, he was derided and 
ordered away. He went into a public square and lay 
on a bench, hoping to forget his hunger in sleep, but a 
policeman ordered him to move on ; and so he walked 
on until the city lights faded and he found himself 
in the country. He took new thought and resolved to 
seek work on a farm. With this resolve, he crawled 
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into an inviting strawpile and slept soundly until 
sunrise, when he arose and, unwashed, unkempt, and 
covered with litter and dirt, he approached the nearest 
house, boldly, hopefully, and told his story and de- 
manded work. The farmer curtly told him he never 
hired tramps, and asked him how long he had been out 
of jail. Ben tried to remonstrate and explain, but the 
farmer began to whistle for the dog, and the poor boy 
climbed the fence and took to the road again. During 
the day he made several applications for work and 
food, but was uniformly distrusted and turned away. 
Just before dark he knocked at the door of a cabin on 
the edge of the woods, and getting no answer after 
knocking several times, opened a window and looked 
in and his famished eyes saw food upon the table. 
He climbed through the window and ate ravenously 
of what he found, resolving that he would remain 
until the owner of the house returned and then insist 
upon working to the full value of the food. But he 
was very tired and lay down upon the bed in the room 
and was soon sound asleep. The owner of the house 
was the township constable, and was out in pursuit 
of an escaped convict. He returned in the middle of 
the night, and finding Ben sound asleep, clapped the 
handcuffs on his wrists before he was fully awake. 
Poor Ben was startled and made an effort to free his 
hands as he jumped to his feet. The constable, sus- 
pecting he had encountered the desperate convict he 
had been hunting, gave Ben a vicious blow in the face 
and reduced him to complete submission. He then 
chained his prisoner to the buggy seat and set off 
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with him to the county jail. On arriving there, early 
in the morning, the poor prisoner presented a most 
dismal appearance with his ragged and dirty clothes, 
his blackened eyes and bloody face, and his woe-be- 
gone looks generally. About the same time another 
officer arrived with the escaped convict, and so the 
constable charged Ben with the crime of burglary in 
entering his abode, and accordingly he was put on 
trial before the Court and promptly convicted and sen- 
tenced to state prison for three years; and thus the 
majesty of the law was vindicated. His prison record 
was good, but, constantly smarting under the sense of 
outrage and shame, he was considered sullen and 
probably vicious. His term in prison certainly did 
him no good, and while he was not a bad man when 
convicted, he was certainly no better when liberated, 
but he was resolved to make good use of his liberty 
and avoid further trouble. A charitable commission 
gave him a suit of cheap clothing, five dollars in money 
and some religious tracts, and bade him go forth and 
be a better man. He went to the country, but far from 
the scene of his first misfortune, and was hired to 
work on a farm, the first place he applied. On the 
second day a tramp, who had recently been discharged 
from the same prison, came along and, recdgnizing 
Ben, demanded money, which, of course, he did not 
get; but he went to the farmhouse and demanded a 
meal in consideration of valuable information which 
he proposed to give. The good housewife, thinking to 
do charity and gratify her curiosity by one act, fed the 
tramp and was informed that the new hired man had 
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just completed a term in prison for burglary. When 
Ben came to the house at the end of the day the 
farmer discharged him, denounced him as a dangerous 
character and ordered him off the place at once, and 
so he took to the road again. He walked all night and 
in the morning applied for work at a brickyard but, 
seeking to avoid the charge of deceit, frankly told the 
boss of his misfortune, and was as frankly informed 
that there were plenty of honest men to hire and no 

convict could get a job there. Heartsick, hungry 

and weary, Ben went on and came to a country store, 
where he was hired to do chores and drive a delivery 
wagon. He slept in the barn near the store. He was 
getting on nicely and beginning to have respect for 
himself until one night the store was robbed, and 
when the peace officers arrived and questioned Ben 
about his antecedents and he admitted that he was 
once convicted of burglary, they put him in jail and 
tried to sweat a confession from him while the real 
culprit got away. After some weeks he was dis- 
charged, but was ordered to leave the neighborhood 
at once. Again he started out, but this time full of 
resentment against society and law, and resolved that, 
since society would not permit him to be honest he 
would try the other course. He soon got a chance 
and landed in prison on a charge of highway robbery ; 
he had finally turned out to be a desperate highway- 
man. Ben died in prison ; he was shot while trying to 
escape. WHAT GOOD DID IT DO? 

These instances are sufficient for present purposes, 
and they are by no means rare. Substantially, the 
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same might be said of thousands of cases. What good 
did it do to send Ben Bander or the Indian boy to 
state prison? It did no good, but it did great harm. 

THE REMEDY. 

Now the proposition is this: The whole system of 
confiscation of a man's time and opportunity to work, 
because he had the misfortxme to violate some penal 
statute, is wrong and barbarous; it does not do the 
malefactor any good and it does not benefit society, 
while it does increase the burden of taxation. It is 
natural, right and beneficial for a man to work, and, 
in fact, the real cause of a great majority of crimes 
may be traced directly to idleness and its natural con- 
sort — drunkenness. It is better that all men should be 
employed at some kind of work. It is cruel to deny to 
anyone the right to work, and the denial may make 
one a criminal. A man is sometimes idle without his 
fault, and when that idleness leads him to crime it cer- 
tainly seems illogical to condemn him, as a punish- 
ment, to humiliating idleness in prison for a stated 
term of days or years, and it destroys his spirit to take 
from him an important period of his life, deprive him 
of all motive and ambition, and relieve him of all care 
or thought of gaining the means of existence. If he is 
lazy and lacking in pride before conviction, he is ut- 
terly worthless, shiftless, helpless and hopeless after 
serving his term in prison. 

The State should give the man a chance for reform, 
and mark out for him a way back to good repute. 
There are some crimes so atrocious that death is the 
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only appropriate penalty, and that penalty should be 
inflicted upon all confirmed and desperate criminals 
without waiting for the slaying of some ^ood person. 
But in the great majority of cases the offense is com- 
mitted without any settled malicious intent, and in 
nearly all cases reformation — I prefer the word "re- 
covery" — of the unfortunate culprit would be possible 
if we had wise and benevolent, instead of crude and 
cruel, laws. The whole system should be changed. 
No convict should be sentenced to any definite term, 
and no full confiscation of his time should be made. 
Every person convicted of crime (less than such as 
to merit death) should be adjudged to earn and have 
a specified sum of money by his own labor. In proper 
cases he might well be spared the humiliation of being 
locked up in prison at all, for he might have friends 
who would contract with the proper official authori- 
ties to employ him, to be responsible for his conduct 
and for his reporting at frequent stated intervals to 
the proper officer, and to pay to a suitable trustee for 
him the wages earned over and above the cost of his 
maintenance. The term of surveillance or service 
would end, and the man would be given full freedom 
as soon as he actually earned the specified sum and 
he would have his earnings in money to aid him in 
commencing life anew. 

Suppose, for instance, Ben Bander had been sen- 
tenced to earn his two hundred dollars, instead of 
having his time confiscated. He would have felt that 
he had some object ahead, that he was working for 
himself, and as his term of confinement would end 
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with his earning the two hundred dollars he would 
have some ambition to do good work and thus hasten 
the day of payment and liberty. As he saw his accu- 
mulation increase, he would have felt that he had an 
increasing inducement to conduct himself well, and 
would have had an excellent object lesson in accumu- 
lating wealth. A man under such a sentence would 
devote much thought to his future, and make plans as 
to his course. He would look ahead to the time when 
he would be a free man in possession of his own hard- 
earned money — enough to carry him away from the 
scene of his disgrace, or to commence some honest 
business to maintain himself while he rebuilt a reputa- 
tion ; and, above all, he would emerge from the prison 
without a feeling of sullen resentfulness against so- 
ciety. He would be afforded at least a chance to live 
and to keep out of prison, which chance is not ac- 
corded to any convict under our present system. 

The prison system should be so arranged that handi- 
craft and trades would be taught, to the end that a 
prisoner at the end of his term might be more self- 
sustaining than before conviction. The habit of indus- 
try should be enforced, and a feeling of self-reliance 
instilled. 

In proper cases, the wages earned by the prisoner 
might, under wise official supervision, be applied, from 
time to time, to the support of those dependent upon 
him. Above all things, all should work; no wrong- 
doer should be sentenced to idleness — the very cause 
of most of the crimes. The prison system should em- 
brace local workhouses, shops, factories, farms, and 
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the like, and only the most hopeless cases should be 
confined in the state prison. Petty offenders should 
be required to earn the amounts of their sentences in 
local workhouses or upon the public roads or works, 
but should always have the opportunity of giving bail 
and complying with the terms of the judgment under 
the surveillance of competent sureties. 

The public gained nothing, but lost, when it locked 
a drunken disturber of the peace in the common jail 
and kept him in idleness for ten days; the defendant 
gained nothing, but lost his time and was impaired 
physically and morally from being locked in the jail. 
His wife and children lost in every way, so we may 
well repeat, "WHAT GOOD DID IT DO?" The dis- 
turber might have been disciplined at little or no cost 
to the public, without much detriment to his family,* 
and with some hope of benefit to him; but not under 
our present barbarous system. 

This address is already too long, but it is difficult 
to stop because the field widens and so many ques- 
tions of great importance arise demanding discussion. 
The probable hostility of labor unions must be met, 
and the good reasons why they should lead in advo- 
cacy of such reform would alone furnish material for 
another speech. The practical details of such a scheme 
are many, and are not mentioned here. The informa- 
tion and employment bureau to be connected with 
such a system invites much thought. 

The purpose of this address is to suggest a line of 
thought and provoke discussion. Let each member 
give his best thoughts to the subject and be ready to 
make suggestions at our meetings. 
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The record shows that for several minutes profound 
silence prevailed. 

Finally a member arose and said : "Mr. Chairman : 
I have been deeply impressed with the very interesting^ 
address to which we have just listened. It is passing 
strange that the new — ^and I may say, startling — sug- 
gestions made should have had birth in this environ- 
ment. I have often looked at a new invention — a ma- 
chine, for instance — and marveled that, considering its 
simplicity and efficiency, no one had constructed the 
like before. Every success in the material world or in 
mental comprehension is simply truth flashing light 
into dark places, and I feel that the very able and 
penetrating suggestions of our chairman fairly de- 
mand the most conscientious and devoted study of 
every man who has a heart, either within or without 
these walls which separate our little desolate and be- 
shackled world from the great free world from which 
we came. Possibly I am over-enthusiastic, but to 
my mind the system suggested is so manifestly bene- 
ficent and just that I cannot conceive how anyone can 
criticise or oppose it. I think the keynote of our 
theme has been struck, and that our whole object 
should be to work out the many details of such a 
plan and then seek some way of putting it before the 
minds of the myriads of good people who must accept 
and digest it, and, by the united force of public opin- 
ion, cause to be made the extensive alterations in the 
laws necessary before any practical results can follow. 
I know it is a long and weary task when a few men 
aspire to work a radical change in popular belief, but 
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it is not hopeless and may be done; and if we make 
our best exertions toward the development of a new 
and humane mode of dealing with aggressors upon the 
law, still we may fail, but we will have the comfort of 
having tried — ^and then the little withered seed we sow 
in the dark here may be transplanted into the soil of 
freedom and grow in the sunshine of benevolent wis- 
dom nourished by genuine charity. 

The suggested change is novel, but so manifestlj^ 
right and wise that it can be worked into form; all 
my best endeavors will be directed to the work, and 
doubtless every other member will say *Amen/ " 

And they did, and then adjourned. 
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CHAPTER VII. 
The Next Meeting. 

At the next meeting, the chairman opened by say- 
ing : 

The address delivered by the Chair at our initial 
meeting seems to have been received with favor by 
the several members, as is evidenced by the favorable 
expression at the time, as well as by remarks made in 
private conversations since. Several pertinent ques- 
tions have been put to me as to the practical methods 
of the scheme proposed. It must appear to all that 
many things will have to be considered and worked 
out in order that any radical change in established 
regulations may be shown to be feasible. As already 
said, it is easy enough for anyone to find fault with, or 
point out defects in, any system in vogue in any 
branch of the law, but it is quite another thing to sug- 
. gest another or substitute plan which will work out 
harmoniously and smoothly and actually be a change 
for the better. I have proposed what will be taken as 
not only a radical, but even a startling, departure 
from a system which has been sanctified by long 
usage and revered as an heirloom handed down to our 
time by ancestors of centuries ago, and in order to 
make a favorable plea for a change we must do more^ 
than cite incidents showing the present system to be 
superannuated and ill-fitting to the present civilization 
— we must propose something which the majority of 
the people will hail as vastly better. 
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To that end I suggest that each member of this 
organization ransack his mind for objections to the 
proposed change and point out the difficulties to be 
met in putting it in operation, either in the form of 
objections or in the shape of questions to be consid- 
ered in our deliberations, and answered. Let all such 
questions be prepared and ready for presentation at 
our next meeting so far as possible, and if any points 
are raised which we cannot feolve it will be either be- 
cause the proposed reform is impracticable or that we 
are not competent to handle the subject. But even in 
that case, I, for one, will not despair, for all we can do 
and all we can say can only be sent out in some way 
to be revised by a free and busy world occupied by 
affairs of its own. Our message must go out very 
much in the nature of a distant wail from the lost, to 
attract the attention of the world of which we no 
longer form a part. Somebody may hear the alarm 
and take up the theme, and even though our proposed 
system may be found crude, defective and impractica- 
ble, we may hope that abler minds may detect the 
germ and out of that develop something to better the 
human race. Everything must have its initiative or 
starting thought. For a long time men have felt the 
ambition to navigate the air and much thought has 
been given to the project and many lives sacrificed in 
experimenting, with no practical result up to this time, 
but it will be accomplished because it is possible, al- 
though full of difficulties, and before many years men 
will sail like eagles. And so it will be with our human- 
itarian plan — its development may be slow and its con- 
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summation long-delayed, but I am sure we have found 
the germ and it will surely grow/' 

The remainder of the meeting was taken up by tlie 
telling of experiences by the members, and among* 
other things appears a story related by one of the 
members which seems worthy of perpetuation, and so 
we will "can" it here. 
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CHAPTER VIII. 

The Trial of Uncle Joe Amish. 

A long time ago, when I was about twelve years 
old, my folks lived for a couple of years on a farm in 
Adams County, Illinois. That was a comparatively 
new country then, although some of the farmers had 
been there for forty years or more, but the people 
were unsophisticated and the manners and customs 
were such as prevailed on the frontier. A well-to-do 
farmer had a stove-pipe hat usually about ten years 
behind the latest style, which he wore to church — 
meeting, they usually termed it — on Sundays, but 
seldom on any other occasion. A man of such dignity 
usually had a white linen shirt — made, washed, 
starched and ironed by his wife — and which was good 
for about three Sundays with one washing, as he 
would take it off as soon as he got back from meeting 
and carefully lay it away to keep clean, and put on his 
hickory shirt for the remainder of the day. 

Among the first settlers in the neighborhood of 
which I speak was a man affectionately called "Uncle 
Joe Amish," who was a man of good sense, charitable 
disposition, and possessed of such other qualities as 
made him a good neighbor and substantial man in the 
community. He stood at the top of the list of mem- 
bers of the "Hardshell" Baptist Church, which had a 
stone meeting house in the edge of the woods and 
hard by the main county road between Quincy an4 
Warsaw. The house was small and the seats were 
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benches made of pine lumber, unpainted, unvarnished 
and unupholstered, and the pulpit was a high box of 
like material. There was no organ; in fact, it was a 
boast of the members that they needed no fiddles or 
other instruments of the devil in their worship of the 
Lord. They sang (at least they called it singing) dole- 
ful words to slow and mournful airs ; they had no choir, 
but all hands would stand up and sing, or try to. 
They paid no ministerial salary and never had any 
other preacher than Brother Williams, a sturdy 
farmer, who had a call to expound the gospel. On the 
third Sunday of each month the congregation, con- 
sisting of about forty, would assemble — some of them 
coming five or six miles — in the little stone house, 
when Brother Williams would ascend the pulpit and 
offer a prayer extempore. Then he would give out a 
hymn, which he wpuld line; that is to say, he would 
read to the congregation, for instance : 

"Am I a soldier of the Cross — 
A follower of the Lamb," 
which the whole assembly would sing loudly in sev- 
eral keys. Then the preacher would read : 

"And shall I fear to own His cause. 
Or blush to speak His Name?" 
which would be sung likewise; and so on to the end 
of the hymn. The congregation would then sit down, 
and Brother Williams, in a loud and earnest voice, 
would preach for about two hours the doctrine of pre- 
destination, foreordination, calling and election — the 
principal tenets of his church. Another song — another 
prayer — dismissal; and then they would all go home 
edified and built up in the faith. 
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But by the time I am speaking of, the country was 
becoming quite settled up and people of other faiths 
had built their churches, and neighbors of differing 
creeds were much given to arguing with one another 
the merits of their respective points of faith, and it 
became not unusual for the member of another church, 
while in argument with a "hardshell" Baptist, to say : 
"Your religion cannot be correct or it would work out 
better results. Just look at your oldest and most re- 
spected member. Uncle Joe Amish, who gets drunk 
every Saturday in town and has to be hauled home on 
the straw in his wagon. Now it cannot be a very 
good religion which will teach or tolerate such a' 
thing." 

It seems the fact was that Uncle Joe was in the 
regular habit of going to market in town on Saturday 
in his farm wagon, and after doing his trading would 
enjoy a social visit with neighbors and get so good 
and drunk that he must be helped into the wagon and 
laid on the clean straw (which he always had the fore- 
thought to provide) and his boy would drive home; 
and so the gibes of the Methodists and others began 
to cause great concern to the "hardshells." Finally 
some of them went to Brother Williams and com- 
plained of Uncle Joe's unbecoming conduct, and it 
was whispered around the community that on next 
Sunday Uncle Joe was to be tried before the church. 
It so happened that when the day came the church 
was nearly full and that a number of the young people 
of the vicinity, not of that church, were present. I 
went. The regular program was followed. After the 
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sermon the preacher gave out a hymn to be sung, and 
stated that during the singing all present who were 
not members of the congregation would have leave to 
retire if they so desired, but the members were re- 
quested to remain for some congregational business. 
We all stood and sang that song with zeal and fervor, 
and all sat down again. Nobody seemed in a hurry 
to depart. 

After an embarrassing wait of some minutes, 
Brother Williams arose and spoke about as follows: 
My dear brothers and sisters : We have an embarrass- 
ing and painful duty before us today. For the first 
time in our history a member of this church has been 
accused of conduct unbecoming a Christian, and calcu- 
lated to bring our faith into disrespect. The person 
charged is one of the oldest and best beloved members 
and it taxes to the utmost my Christian courage even 
to make this announcement. The charge is drunken- 
ness, not involving a high degree of moral delin- 
quency; and before going further I want to say — and 
I am sure I speak the mind of the congregation — that 
if that venerable brother will simply express his sor- 
row for his past acts and promise not to do so again, 
he will be freely and fully forgiven, and the assuring 
hand of fellowship gladly extended. It is but a little 
thing to do and it would free our hearts of trouble and 
sadness. Brother Amish, are you willing? 

Another painful moment of suspense occurred while 
Uncle Joe slowly and seemingly with great effort 
arose and steadied himself. He was a picture. A man 
a little under medium size, with piercing eyes shining 
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under heavy white brows, with shaking^ frame and 
shoulders curved by age, and down to which hung 
strands of white hair. He raised his shaking hands 
interrogatively and said: 

My dear brothers and sisters, what can I do? I have 
long since passed the age of three score years and ten, 
and have never been charged with a dishonest or 
mean act. I have lived in my home half a hundred 
years. My name is the first one recorded in the roll of 
members of this church. I came with my ax and my 
team and helped to cut and haul the logs and to build 
the little log house near this spot, and in which I lis- 
tened to many sermons. When the little log house 
could no more accommodate us, I came with my 
wagon and implements and helped to quarry and haul 
the rock and to build this edifice — not very fine, but 
good enough. During all these years I have never 
missed a meeting, but have listened to every sermon 
which has been preached in the old log house and this 
house. I have enjoyed and been edified by those ser- 
mons, and I have believed and now believe the doc- 
trines preached. I have been instructed and believe 
that Almighty God, before the foundations of the earth 
were laid and before time began, ordained all things 
and predestined everything as it should be ; that there 
is no such thing as free will and voluntary act, be- 
cause we are mere atoms acting and moving by and 
in accordance with the divine foreordination of all 
things; that God in His infinite wisdom and power 
predestined certain elect souls to be saved, and that 
all except the elect should be eternally damned; man 
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is not his own keeper, but God is his keeper. If our 
Father in Heaven saw fit to foreordain that I should, 
for some wise but unknown purpose, become drunk on 
Saturdays, how can I help it? You are now asking me 
— poor, frail creature that I am — to fly in the face of 
Providence and promise to annul His wise foreordina- 
tion and to take upon myself the task of defying God. 
I cannot do it ! I will not do it ! I would not promise 
not to get drunk today to save my right arm ! No, my 
dear friends, I believe my religion and will not defile 
it with promises. 

He sat down, with his hands on his walking stick 
and his forehead resting on the backs of his hands. 

There was another period of suspense and painful 
silence, which was broken by the preacher commenc- 
ing to sing a hymn, and the congregation arose to its 
feet and joined him; and when the singing ceased 
Brother Williams raised his hands and with a bene- 
diction dismissed the meeting. 

And so Uncle Joe was acquitted without any evi- 
dence and without a verdict. 
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CHAPTER IX. 
An Experience. 

At another meeting, a member who had not before 
spoken, was called upon by the chair to make an ad- 
dress. He made quite a lengthy speech, a portion of 
which seems to merit consideration. He said in sub- 
stance : 

When I was a boy my parents, with me and three 
other children, came across the plains with ox teams, 
one of which was driven by a young hired man who 
has since then become a distinguished citizen and held 
high and honorable office. Prior to starting on that 
wonderful trip I had never seen a mountain, but some 
weeks after leaving Omaha we began to see moun- 
tains with their rugged sky lines softened by distance, 
and after awhile we began to climb them. We would 
make a long and weary climb to what seemed to be 
the top or summit, all the while taking fresh courage 
as we dragged along with the creaking wagons drawn 
by the slouchy-gaited and foot-sore oxen, as what we 
thought the summit gradually drew nearer; we were 
constantly hoping soon to cross the ridge and reach 
the easy downward slope. But when we would reach 
the spot we had thought the top, the mountain seemed 
to take a new start and rise away to another and 
higher point toward which our tired teams must strain 
and tug at the wagons in another effort, because we 
were there and must cross the range. 

In the bitterness of my disappointment on one such 
occasion, and in utter discouragement, I talked to the 
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hired man — whom, for the present, I will call the Gov- 
ernor — and poured out to him the anguish filling my 
heart. I said, We can never reach the Western slope, 
if there is any Western slope, of these mountains ; we 
have now been for many days climbing and climbing, 
and when we come to the top it is not the top, but we 
must trudge on and on and up and then up more and 
more, and we will never see California. Now don't 
you think it would be better for us all if in crossing 
one of those rivers we had all been drowned? I wish 
we had. He said, You should not think of such evil 
things. Let us go over and sit on that white rock, 
and I will tell you how it seems to me. We went and 
sat down on one of those smooth white boulders 
which for untold ages have been standing their ground 
in Summer's sunshine and Winter's frosts and storms 
without flinching, and without any evident impair- 
ment save a little smoothing of the surface as the 
rains of centuries have washed it. He said, Isn't this 
an interesting rock? I said, I don't see anything about 
an old boulder that has just been left lying here for 
forty years and never did anything, and never even 
rolled down the hill. He said, Forty thousand years 
would be nearer the time; and it will last many cen- 
turies more, but it will be washed down the hill little 
by little until it is all gone. Nature is a sure worker, 
but very slow. You are in a hurry to complete your 
journey, but Nature does not hurry in her work, or, if 
she ever does hurry, she works destruction in her path- 
way. This rock is dead and is being slowly pulver- 
ized and made into soil to produce vegetation; it is 
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very hard, and, while grinding it to powder by rains, 
snows, winds and change of temperature is the work 
of thousands of years, it will surely be done because 
the laws of Nature never quit or falter, but go right 
on with eternal persistency. Thousands of men and 
women have crossed this mountain range and only a 
few tried it and failed; they died on the way. We 
cannot reach the Pacific Ocean by wishing to be there, 
but we can do like the others have done ; we can keep 
up our courage and constantly move on, and we will 
surely get there. There is nothing desirable that 
comes easy or without effort; the battle is always 
raging, and all must fight or fail ignominiously. These 
huge mountains were placed here by wise Providence 
like an immense wall to guard the treasures within. 
Had the good Lord left the Pacific Coast country with- 
out such protection and with all its treasures and 
attractions, it would before now have been crowded 
with half-hearted people — people without courage to 
climb lofty mountains — and there would have been no 
place for you or me. God tried the experiment with 
man by placing him in the Garden of Eden where he 
had nothing to do but pick up the food that dropped 
ripe and luscious at his feet and eat it, and the expern 
ment proved that a lazy, unambitious man is worth- 
less, so Adam was turned out of Eden to rustle for 
himself or starve ; and then God took all of his treas- 
ures and locked them up so man would have to work 
to get them. The precious metals were fused and 
mixed with base matter requiring scientific study to 
reclaim them, and were buried in huge masses of rock 
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away beneath the earth's surface so they could be 
reached only by constant, arduous and dangerous 
labor. The slothful and unambitious never find them, 
but these great treasure depositaries are awarded as 
fitting prizes to the men of energy, persistence and 
earnest devotion. Nothing comes for the wishing but 
only as the reward for earnest and untiring work, and 
there is nothing impossible. A single individual does 
not amount to very much ; he is only one small integer 
in the population of the earth, and if he has the cour- 
age of a real man he can do his part and help in the 
achievement of great things. The pyramids of Egypt 
were built by the hands of individuals, each contribut- 
ing his little strength and skill until the aggregate of 
the infinitessimal items of labor produced that won- 
derful work. I expect to see the day when it will no 
longer be necessary to subject poor beasts of burden 
to the suffering and toil of drawing wagons across the 
arid deserts and over these forbidding heights in order 
that ambitious pioneers may travel from ocean to 
ocean. There will come a time, and it may come 
soon, when intelligent and determined soldiers 
of progress will place a belt of steel from 
the East to the Pacific Coast and trains of 
luxurious coaches will run from New York to San 
Francisco in less time than it takes us to climb one of 
these mountain ranges. It will require immense sums 
of money and the brains of great generalship, but 
when millions of people contribute their mites in 
money and labor the task will not be impossible. The 
shore of the sea is composed of particles of rock which 
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we call sand, but they join their tiny bodies and make 
the shore. The sea itself is but an infinite number of 
drops of water upon which big ships are tossed like 
corks. And when the united wealth and energies of 
our Nation, guided by intellect, shall undertake the 
task, the whistle of the locomotive will alarm the wild 
beasts of this mountain and will reverberate about this 
smooth old rock upon which we sit. I think the time 
is about ripe when the Almighty will allow his indus- 
trious children to unlock the bars placed around the 
Western treasuries of His mines, soil and climate, 
until now reserved or grudgingly given out. We 
should not allow ourselves to submit to discourage- 
ment, nor grumble because our work seems difficult. 
We will make this wonderful trip and reach the 
mother of oceans, and then we will look back with 
laudable pride upon the almost miraculous journey we 
made; and some day you and I will watch from the 
windows of a rapidly running coach and try to iden- 
tify points on the line of this toilsome journey. He 
said much more, and while I do not pretend to quote 
his language, but merely seek to repeat some of his 
principal thoughts, the impression made on my youth- 
ful mind was indelible. He also spoke of the neces- 
sity of coupling with energy and labor the moral char- 
acteristics of truthfulness, honor, temperance, square 
dealing, and respect for the rights and opinions of 
other persons. 

But I am wandering from my purpose, which is to 
say in the light of the words of that great man spoken 
in his youth, that the right will prevail, and if we can 
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start the ball rolling in the right direction our hope 
will be realized. Certain it is that the present penaf 
system of this country is wrong and barbarous, and 
if we can strike upon the correct idea of a change we 
will thereby start a little fire in the minds of a few^, 
and from those minds it will spread into an intellectual 
conflagration and accomplish the desired result. 

I am very earnest — I might almost say I feel exalted 
— on this subject, and at times it has occurred to my 
mind to cease regretting my incarceration here; and 
surely if it shall happen that we can give suggestion 
of a change in the antiquated mode of treating trans- 
gressors which is taken up by free and untrammeled 
men in earnest, I will feel that our condemnation and 
confinement here, where dire necessity has driven us 
to try to think out some improvement, has proven a 
blessing not only to us but to millions. If we can 
find a solution of the distressing questions which is 
right and practicable, brains and means will be found 
to make it a success; so, by all means, let us closely 
scrutinize the plan proposed by our chairman, find 
all difficulties and objections, and see if it is the right 
thing. I think it is, but possibly there is something 
better. 

I have read and heard men talk of the plan of inde- 
terminate sentence of convicts, and some people seem 
to think it covers *'he whole ground, but it seems to 
me like trying to make a wheel of one spoke, or devis- 
ing an answer which will be responsive to all ques- 
tions. There may be a few cases where that rule will 
work some good results, but I doubt it. It is simply 
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a slight modification in practice, and does not touch 
the principle. If it is not correct to sentence a pris- 
oner to a term of ten years, how much better, and how 
is it better, to sentence him to a term of three to eight 
years — ^the term of his incarceration depending upon 
his conformity to the prison rules? It is the rule that 
all prisoners sentenced for terms are entitled to time 
credit for good conduct, and it is a fact that nearly all 
prisoners earn the credits while only a few, and gener- 
ally only the crazy ones, violate any prison rule so as 
to forfeit credits. In practical application the indeter- 
minate sentence is only an extension in a slightly dif- 
ferent way of giving credit or rebate on time for be- 
having well while in prison. It may, and doubtless 
does, tend to induce submission to jail regulations in 
order to sooner get away from them, but it certainly 
never had any tendency to work any permanent moral 
reform in any prisoner. It has no such tendency, and 
if those who advocate the indeterminate sentence 
would only think with their heads occasionally they 
would see its utter unwisdom. 

Let us suppose the drama — I ought to use the word 
tragedy — of the conviction and sentence of a man to 
be spoken as in fact and in law enacted, and it would 
run about like this : 

The Court: "Mr. Prisoner, you were taken before 
a justice of the peace and duly examined, whereupon 
the justice held you to be tried before this Court on 
a charge of forgery and the district attorney accord- 
ingly filed here an information charging you with that 
crime, and on that charge you have been tried by a 
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jury of your peers and of your own selection. There 
was a sharp conflict in the evidence, but the jury, after 
discussing it for a night and day, concluded to find 
you guilty, and it is the province of the Court to sen- 
tence you to state prison, but not to question the cor- 
rectness of the verdict where there is a conflict of 
evidence, so you are now a convict and must go to 
state prison for a term. The State has magnanimously- 
provided that the length of your prison term may 
depend somewhat upon your success in obeying the 
regulations of the prison and making friends of the 
men who happen to be your prison-keepers, so in 
order to give you the benefit of that benevolent law 
I will sentence you to a term of from two to seven 
years. You are now a convict and deprived of civil 
rights. Your wife will be entitled to a divorce. Your 
children, your kindred, your neighbors are affected by 
the odium so cast upon your name. At the expiration 
of your term you will be permitted to leave the prison 
and go your way in humiliation and disgrace, 
estranged from all your friends and in an utterly help- 
less condition. You will probably not be recognized 
by former acquaintances, nor be able to obtain em- 
ployment, and may find that your only escape from 
starvation will be to commit another crime so as to 
be returned to prison, where you can get food. You 
must remember that the State does not impose this 
penalty in any spirit of retribution for the act which 
the jury has determined you committed, but merely 
in a spirit of charity to reform you and frighten others. 
You have borne a good reputation among your neigh- 



An Experience 67 

bors, and probably are not a bad man at heart, but 
you must be punished for your reformation. It must 
be confessed that the scheme of reformation consists 
only in the bare declaration of the intention, and you 
must work out your own salvation the best way you 
can. Remember, also, that while the old law ordained 
that a man in your condition should be sentenced to a 
definite term of years in prison, the Legislature, in its 
Avise beneficence, has permitted the imposition of a sen- 
tence of indeterminate length, but just how that will 
aid you the Lord only knows." 

So we come back to the original proposition that 
while the indeterminate sentence has some tendency 
to induce submission to prison rules and to make a 
prisoner better according to that standard, it does not 
offer him any avenue of reformation, nor alleviate the 
hopelessness of his status as a felon, nor furnish him 
any means of regaining his status in society. It is 
good enough in its way as compared with the harsher 
mode, but does not go to the root of the evil to be cor- 
rected. 

Now let us suppose that the convict we have been 
considering was not really guilty, but was the unfor- 
tunate victim of certain circumstances giving forth 
false light and indicating guilt where there was no 
guilt, and the victim all the time fully realized the 
injustice and outrage committed against him by a false 
conviction and condemnation. He goes to prison 
under a violent mental protest and cannot entertain 
any respect for the administration of law or of prison 
regulations; he constantly feels the sting of grievous 
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wrong done him and soon grows into a state of per- 
manent contempt for all law and order except the 
prison rules. To cure such a mental condition requires 
much more than a mere promise that by humiliatingly 
submitting to the orders of those no better than he 
and who believe and act upon the hypothesis that he is 
wicked and without merit, he may somewhat hasten 
the day of his release. No man can be made better in 
that way, and many, many men have so been driven 
to that desperate and rebellious condition in which 
they cannot see good in anything, but only evil. Such 
a mind is not fertile soil into which to plant the seed 
of reformation, and it will never grow there. It is 
like the seed which fell on barren ground and was 
shriveled and dried up. It is necessary for organized 
society to attach penalty to violation of law made for 
the common protection and for the good of all, but it 
is not necessary to wreak destruction. The ordinary 
man sees dishonesty, disregard of law and of the 
rights of other going on all around him, and sees 
prosperity, high respect, affluence and power resulting 
therefrom, and he is taught that all men are presumed 
to be innocent of wrong until proven by lawful evi- 
dence to be guilty. Our assumed convict knows all 
the time that he is innocent, but that untoward cir- 
cumstances, falsely interpreted, have led to his utter 
ruin ; but in view of what he knows of others, unprose- 
cuted and in the enjoyment of wealth and power, it 
requires the exercise of more than human qualities to 
induce in him a meek submission and the kissing of 
the rod by which he is smitten. Of course, no man 



An Experience 69 

can claim exemption from punishhment for crime sim- 
ply because some other offender has gone unpunished, 
and it may be said here and now that for every willful 
violation of law punishment should be meted out. This 
is not an argument for the free and unpunished com- 
mission of crime; but we are seeking the proper 
means of punishing for crime without barbarously 
crushing and finally ruining the criminal. The most 
of men who violate the law are redeemable and could 
and should be afforded the opportunity to climb back 
to the plane of respectability instead of being hurled 
from the battlements of law and order into the outer 
depths of degradation and irredeemable ruin. Justice 
is said to be tempered with mercy, and while the 
theory is beautiful it is a falsehood in practice. We 
are not here insisting that justice should not be done, 
but, on the contrary, we are maintaining that it should 
be done, and that it is not, but should be, tempered 
with mercy — not by pardon, but by such administra- 
tion as will inspire in all a respect for the law and the 
rights of others; such as will discourage crime and 
give a humane chance to the unfortunate culprit to 
reform and redeem himself. 

The old and satanic doctrine of the condemnation of 
sinners to the scorching flames of eternal hell fire has 
been abandoned by advancing thought, and no sensible 
man now believes it. A just and merciful God never 
could have so decreed. But in the days when that and 
other similar insane dogmas were believed, men 
framed their laws and established their modes of 
treating offenders on much the same lines and pro- 
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vided for punishments without mercy, moderation or 
pity. The original idea was to destroy and eliminate 
the offender beyond hope and beyond redemption. 
People believed God dealt with His favorite creation — 
with man created in His own image — in a vengeful 
and devilish manner, and, not unnaturally, they imi- 
tated what they believed the Divine Law in their 
human ordinances; and the tares thus sown in the 
fields of dawning civilization have never been eradi- 
cated, but have continued to grow and mar the crop. 
It is a matter of congratulation that some of the 
tares have been plucked out by the advance of reason 
and humanitarianism, but still they grow and give 
cause of grief. Scientific investigation long since dis- 
covered the wicked folly of burning at the stake the 
poor old woman of famished frame and diseased 
mind whom her neighbors called a witch. It took a 
good while for the English people, from whom we de- 
rive most of our civilization, to discover the impro- 
priety of putting to death the man who stole a sheep. 
In the rush and bustle of modern times we forget much 
of the past, but the fact exists that within a few hun- 
dred years many hundreds of men were condemned 
and hung in England, the center of civilization, for 
stealing sheep, and for other unlawful acts of no 
greater malignity. The severity and cruelty of physi- 
cal punishments has shocked the aesthetic senses, and 
the severity of penalty has from time to time and in 
many cases been moderated by legislation, and to all 
such modifications of vigorous vengeance men point 
with swelling pride. There is more room today than 
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ever before for the exercise of wise and benevolent 
statesmanship in the reforming of the penal system, 
but a broken bone cannot be healed by poultices, nor 
can the case in hand be remedied by applying ineffi- 
cient unctions to the surface. Our penal system is a 
tree that does not bear good fruit, and should it not be 
dug up and cast into the fire and another and good 
tree, to bear good fruit, planted in its place. 

Every man has his allotted span of life ; some short 
and some shorter, but none very long. That is all he 
has, and many wise people contend that the Creator 
alone has the right to take away that sacred boon ; but 
we will not go into that question here. We are dis- 
cussing the question of policy, and not that of abstract 
right. What we call the State or the Government is 
simply the voluntary agreement among themselves of 
the people occupying a certain portion of the earth's 
surface, by which they mutually, individually and in 
the aggregate bind themselves to conform to certain 
forms and rules for the government of their conduct 
and for the peace, protection and promotion of indi- 
vidual happiness, each individual waiving many of his 
personal rights and binding himself to submit his indi- 
vidual opinions and actions to the judgment and dis- 
cretion of the majority of the community, and to 
submit to such penalties as the community may see fit 
to impose for violations of the compact. Possibly an 
individual has the right to agree that if he shall do a 
certain character of act he will commit suicide, or will 
forfeit his right to live and allow the other members 
of the society to kill him, but it seems to me that God, 
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who gave the life, has the right to reclaim it after the 
purpose of giving it has been accomplished, might 
very appropriately be considered in the making of 
such a condition of forfeiture. That, however, is a 
question for religionists and is not apropos in this dis- 
cussion; we must take the Constitution of the State 
as we find it and assume that each unit of the popula- 
tion, by the making of the Constitution, or by being 
born in the territory over which the Constitution pre- 
vails, or by coming into that territory at any time, 
must be considered to have agreed that in the event of 
his committing any act denounced by that Constitu- 
tion, or by a law passed thereunder, he will forfeit his 
life, or so much thereof as the State may see fit to con- 
fiscate. 

We have now reached the underlying proposition 
that the State has the lawful right to confiscate the 
whole or a portion of the life of a man who violates a 
penal statute and from that standpoint we must argue, 
and it is now a question of policy and morality. 
Cruelty is neither politic nor moral at any time nor 
under any circumstances. The penalty inflicted must 
always bear some reasonable relation to the offense 
committed, and it would shock the sense of anyone to 
think of hanging a man or sending him to state prison 
for violating the ordinance prohibiting spitting on the 
sidewalk, while it would look very different if he had 
put poison in the city's water supply; and while we 
can perceive a wide distinction between crimes, we 
have no standard by which to measure culpability be- 
yond saying some offenses are venial and some are 



An Experience 73 

enormous, and we have not and never can have the 
far more than human ability to distinguish between 
the act of one man under certain circumstances and 
the same general kind of act committed by another 
under different circumstances. A certain crime is pun- 
ishable by imprisonment for not less than one year 
and not more than fourteen years. Two men commit 
the crime at distant points and both are convicted, and 
the length of term in prison depends upon the con- 
clusions of the two judges presiding at the trials ; one 
convict gets one year because the judge is a careful, 
considerate, temperate and kind-hearted man, and the 
other convict gets fourteen years because it happens 
that his judge, on the night before the day of sen- 
tence, gambled away his last month's salary, quarreled 
with his wife and came to court in an unhappy tem- 
per. We can all see the disparity, but no one has 
been able to suggest a remedy. There must be many 
judges, and there is no measure by which to deter- 
mine in advance that a man will be a good and wise 
judge or the other kind, and especially is this true 
where judges are elected by popular vote. In electing, 
say, fifty judges, it may readily be said that at least 
forty of them are not fitted by the requisite learning, 
temperament and other qualities for the judicial office, 
and the people who vote for them are not only ignor- 
ant of the fact, but are absolutely indifferent about 
it. And it must be left to such a lot of judges to pass 
upon the destinies of those who, from wickedness of 
heart, or from accident and misfortune, have yielded 
to temptation and committed acts designated as un- 
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lawful. So it seems great disparity in imposing sen- 
tences must continue to exist, whether the law re- 
quires the imposition of a sentence for a definite or 
indeterminate term. Even the same judge will not 
always be able to make proper discrimination, and we 
often hear of some second- or third-termer boasting of 
having fooled and worked upon the sympathy of a 
good and able judge. 

After scanning the whole subject from every avail- 
able standpoint, it has not been given me to see how 
these difficulties can be removed unless it shall please 
the Creator to do his sixth day*s labor over again and 
create a widely different human family. You must 
not consider me pessimistic, for while, to my mind, 
there is no hope for an absolute remedy, there is 
cheering hope for great relief from, and substantial 
mitigation of, the conditions we are considering. The 
judgments of man will continue to reek with error; 
the sentences of convicts will never be harmonious, 
but the evils can be modified to the great relief of all. 

When the Creator tried his first experiment with 
man and met bitter disappointment, and repented of 
having made him, He did not annihilate His creation, 
as He had ample power to do, but, seeing that indo- 
lence was the promotive cause of man's failure, gave 
him another chance and turned him out of the luxur- 
ious and lazy life of Eden, naked and dead broke, and 
sentenced him to earn his bread and make his own 
way by the sweat of his brow ; at any rate, that is the 
poetic way in which the story is related. But some- 
times it has occurred to my mind that, instead of a 
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sentence upon the human race, it was the first great 
blessing vouchsafed to mortal man. In the absence of 
occupation, man was unhappy and restive in the midst 
of the luxurious Eden, and without it ever since then 
unemployed man has been miserable and even vicious. 
Work is the watchword for man's happiness, and 
without work he is not only useless — he is bad. The 
author of the book of Genesis took a poet's license 
with the facts and pictured God as taking a walk in 
the garden and discovering that His pet animal— man 
— had instituted some investigations leading to discov- 
ery of what he was not intended to know, whereupon 
His Godship flew into a very unseemly rage and cursed 
poor old Adam and Eve. It might well have been 
recorded that when Adam and Eve manifested a dis- 
position to improve their condition God said, "All 
right, my beloved children, you have exhibited a dis- 
position, as well as ability, to take care of yourselves, 
and I am proud of your creation. There is a brand 
new world, with endless possibilities; it is yours; go 
out and take it and conquer the obstructions and dif- 
ficulties and multiply and populate it." It has been 
said that what is called the sentence — ^but which 
should be called the license of man to work — is the 
greatest blessing conferred on mankind, and all sensi- 
ble men must so agree. Aside from any moral view, 
it is for the peace, good order and happiness of the 
State that every man should work at some useful call- 
ing and maintain himself, and not be an unnecessary 
burden upon others. And, again, every man has the 
absolute right to work and enjoy the products of his 
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labor, unless it be assumed that such right may be 
taken from him as a penalty for the commission of 
some grave violation of his duties. It must be con- 
ceded that the State has the abstract right to condemn 
a man to a life of inactivity, but no worse policy could 
be adopted either from the standpoint of the man or 
the State. In other words, it is manifestly better for 
the State and for the individual that every man should 
perform productive toil and should have the benefit 
of all his product excepting such portion thereof as 
each man under all his circumstances and environment 
ought to contribute as his share of the public burden. 
Taxation, for instance, is based, or supposed to be 
based, upon the proportionate ability of each citizen 
to contribute to the maintenance of the government, 
and if one has no accumulated property he pays at 
least a poll, or head, tax. Practically the very poor 
contribute nothing, the very rich contribute much less 
than their proportion, and the people in moderate cir- 
cumstances contribute all the balance; but we are 
now speaking of theory, and not practical operation. 
The theory is that each contributes his share toward 
carrying on the governmental administration of the 
law, constructing roads, public buildings, supporting 
the sick and destitute, etc., in consideration of which 
each has the assurance of protection of life and prop- 
erty by the Government. Each person in theory 
agrees to obey the law and respect the rights of all 
others, and to submit to such penalties as the com- 
monwealth may exact in case he violates the law. 
There is just a specific amount of energy vested in 
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each person, and if he goes on without waste of power 
he may produce a certain amount of wealth; that is, 
his muscle and brain, acting together, have a given 
capacity to produce. He is entitled to a living, and 
that is the first charge upon his production, and then, 
after contributing in labor or money, his share of the 
public requirements, he is entitled to accumulate and 
be protected in holding the balance, unless by doing 
some criminal act he forfeits all or part of his accumu- 
lations. 

Not only should every man under all circumstances 
have the right to work — that is, to convert his brawn 
and brain into commodity — but it is the solemn duty 
of the State to see that he does so. Every idle or un- 
productive member of the community is a burden upon 
all the members who do work, and is supported by 
them. Each working man not only contributes his 
pro rata to keeping up the Government, but also con- 
tributes out of his earnings his proportion of the cost 
of building and maintaining hospitals, almshouses and 
jails and the feeding and clothing of all non-produc- 
ers, and so the support of the whole outfit falls upon 
the man who works. If a lazy man commits a crime, 
is that any reason for imposing on industrious men 
the burden of supporting him in idleness? Certainly 
not. If one not a lazy man violates the law, that is no 
reason for reducing him to the state of a non-producer, 
and sentencing all industrious men to make up the 
loss. In every able-bodied man there is a force suf- 
ficient to support himself and several others — say, five 
others; and when one such man is reduced to a state 
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of idleness, the balance of the workers must work 
harder and give more so as to provide support for six 
more. 

Up to this time in history prison labor has never 
been sufficient to support the prisoners, to say nothings 
of the vast sums expended for building prisons and 
guarding prisoners, and it is the fact that every pris- 
oner is a distinct burden upon the men who work. 
It may be said that prisoners are not sentenced to 
idleness, which may be true theoretically but is false 
in fact; and it is true that an equal number of fre^ 
men will do several times as much work as so many 
prisoners. Our present system destroys all ambition 
and removes all inducements to industry. The pris- 
oner is simply assessed for so many of the best years 
of his life, during which he not only does not produce 
enough to feed himself, but he becomes lazy, indolent, 
dependent, without pride or ambition, and worse than 
good-for-nothing, and the balance of his life is unpro- 
ductive or worse. The prevailing system is wasteful 
and also cruel, not only to prisoners, but to all others 
as well. The labor of every capable person ought to 
be utilized and made available as far as possible, and 
those who may be able to devise a plan for the accom- 
plishment of that end will indeed be benefactors of 
the human race. It is truly said the whole question is 
full of puzzles; but the pyramids were buiir, men 
drove ox teams across the rocky mountains and later 
constructed the transcontinental railroads; men have 
accomplished miraculous deeds, and they are wise 
enough to find a way out of the present conditions of 
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the penal system. Wiser men must take up the work, 
but even in my contracted field of vision I can catch 
occasional gleams of light between periods of darkness 
pointing to the path of delivery. I see and hear the 
word, "Work," "Work," "Work ;" and that is the key 
word to the solution. I believe that when Jesus taught 
His disciples to pray: "Give us this day our daily 
bread,'' he meant, "Give us work to do that we may 
earn our daily bread;" and if that key is followed in 
faithful persistence the result will come. Let it be 
ordained that no man capable of work shall loiter in 
idleness; that every man shall have a chosen calling 
and follow it up ; that no alms shall be given by any 
individual, but that all unemployed persons shall be 
given food and furnished with work to earn it, and 
subjected to such surveillance and restrictions as will 
compel them to work. Of course, reasonable rest and 
recreation should be allowed and encouraged, and 
means therefor provided, but there should be no 
healthy paupers or vampires. No man should be per- 
mitted to live merely for the fun he may find, even if 
he be rich, although those who have by industry accu- 
mulated wealth should be allowed to retire into some 
benevolent calling. 

No man for any misdemeanor, nor for any minor 
felony, should be subjected to the confiscation of any 
specific part of his life time, but should be sentenced 
to earn a definite sum of money for himself or for the 
support of those dependent upon him, and himself, and 
to be under strict surveillance or under bonds, or both, 
until he earns the amount after paying for his own 
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keep ; and his due should be paid him so that he may 
not be discharged destitute. The amount which a con- 
vict should be sentenced to earn for himself by his 
own labor should be determined by a careful, delib- 
erate and judicial consideration of all the facts of his 
case, and no man should be deprived of civil rights 
upon a first conviction unless upon a very serious 
charge. Upon a second conviction the amount to 
be earned should be greater. And in very 
serious or aggravated cases the amount re- 
quired to be earned might often be so great 
as to practically amount to a life sentence ; and in the 
case of incorrigibles it should be purposely made so, 
and probably should be accompanied by sterilization 
— the idea being to restrain and control the man so 
long as there was hope for his redemption and reform. 
And while the principal motive should be the reforma- 
tion of the man, the purpose of protection of the law- 
abiding population should not be ignored. There 
should be a state prison where all hopeless and incor- 
rigible cases should be confined and kept at work turn- 
ing their physical strength into valuable product. And 
the product value should be preserved as a trust fund 
to be paid over to him who earned it, or to those de- 
pendent or having claims upon him, or to his heirs. 
In some cases it might be appropriate to require the 
convict to earn enough to make reparation to the 
person damaged by his crime over and above the 
amount to be paid over to him as his own on com- 
pletion of his sentence; but I repeat no prisoner 
should ever be released without enough money of 
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his own earning to afford him some chance of start- 
ing life anew. 

Only the incorrigibles should be confined in the 
state prison, and all novitiates in crime, all persons 
convicted of misdemeanors and the minor felonies, 
should be placed at work in county reformatories. One 
man steals $50.00 and another man steals $49.99 ; both 
are convicted, and under the present system the first 
is a felon and the other not ; but it is difficult to under- 
stand how the difference in one cent in the amounts 
stolen should subject one of the men to deprivation 
of all civil rights and the brand of a felon, while the 
other may be fined or sent to the county jail of the 
county and come out a free man with all his civil 
rights. It is true, there must be a line drawn some- 
where as the system now exists, and so the law de- 
clares the stealing of fifty dollars, or over, in value, 
constitutes grand larceny, a felony, and stealing any 
less value than fifty dollars petty larceny and only a 
misdemeanor. 

The general plan we are proposing would obviate all 
such wrongs and embarrassments, for no sentence 
should of its own force produce a forfeiture of civil 
rights, and that matter should be vested in the Court 
so that a judgment might or might not under the cir- 
cumstances of any particular case impose that addi- 
tional penalty. Doubtless that reserve of power would 
have a wholesome operation of restraint. 

And now I express what may seem a radical and 
startling thought. In a very large percentage of con- 
victions there need not be any imprisonment either in 
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the state or county prison, for the law should afford 
every convict who is not an incorrigible, or willfully 
and hopelessly bad, a parol at the start, and if he can 
secure bondsmen who will guarantee the faithful con- 
duct of the man in performing his sentence, under 
proper restrictions and conditions, he might be hired 
out by the sheriff or other proper probation officer, to 
work for some private person. It is conceded that in 
order to so dispose of a case many arrangements and 
regulations would have to be made, but "where there 
is a will there is a way," and men of thought and 
charity can mature the paraphernalia. 

This speech has already been too long and doubtless 
contains crudities and inconsistencies, but we are in 
the dark, groping in a strange cavern, and my purpose 
has been to bring forth for consideration such relevant 
thoughts as have been suggested to my mind and, 
above all things, to declare my firm belief that we can 
produce something which will engage the attention of 
men who are free and who can and will take up and 
develop great improvement upon the present out of 
date and unwholesome plan of dealing with trans- 
gressors. 

The meeting held on July 4th, 18 — , was devoted to 
story telling and cannot be fully published, because 
some of the stories, while quite amusing, were evi- 
dently not intended for publication ; some of the others 
seem worthy of preserving. 
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CHAPTER X. 
A Story— The Tullis Murder. 

A member related the case of the murder of Mr. 
Aaron M. Tullis, substantially as follows: 

Mr. Tullis, who was a single man, about sixty years 
of age, owned and lived on a fruit farm on the bank 
of the Sacramento River about twenty miles below 
Sacramento City. On the morning of July — , 187 — , 
his dead body was discovered in his orchard, with a 
bullet wound indicating the cause of his death. The 
premises were carefully searched, and while the dusty 
ground gave some evidences of a struggle, no tracks 
could be identified and no weapon or other thing could 
De found to cast any suspicion on anyone. The officers 
took up the investigation with great energy and traced 
up many suspicions and theories, all of which failed to 
lead to any discovery, and at the end of some two 
weeks the case seemed destined to go down in history 
of one of the mysterious and unexplained crimes. But 
Bob Harrison, a deputy sheriff, had learned that two 
men were seen the day before the discovery of the 
dead body at a point about five miles above the Tullis 
ranch going down the river in a double-ended boat 
made of redwood lumber and unpainted, such as is 
frequently used by duck hunters. The men in the 
boat were unknown to the two or three persons who 
had casually observed them, and no description of the 
men could be obtained. Inquiry had been made and 
the boat had not been found and no one had seen it at 
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any point on the river after the place above mentioned. 
It might well have been a new boat built by or for a 
couple of hunters or fishermen which was being taken 
by the two men it contained to some slough or out of 
the way place where they camped, for use in their 
business, so the incident did not form much of a clew 
to explain the murder. It was, however, the only pos- 
sible clew which had not been run down, and Harrison 
was determined, as a last hope, to follow it up; and 
he accordingly made a trip from Sacramento City 
down the river in another boat, calling at all landings, 
public and private, and inquiring and making search 
for such a boat. After going many miles below the 
Tullis ranch and finding nothing, he returned there 
and carefully rowed his boat along the shore of the 
ranch and still discovered nothing. Not yet satisfied, 
but partially discouraged, he tied up his boat and, 
going ashore, made his way, as best he could, along 
the shore among the brush, briars and weeds to ascer- 
tain if the duck boat had been concealed or landed. 
After an arduous and tiresome search he found no 
boat, and no place which looked like a boat had been 
landed, but in the vegetation along the water's edge 
he picked up a small scrap of redwood lumber, broken 
at the ends', slivered at the edges, and partly split in 
the middle. It was about five inches wide, say two 
or three feet in length, and a little over half an inch 
thick. It had lodged in the weeds. As the river was 
falling, the sediment of the muddy river which covered 
it was dried. It did not look like evidence, but Bob 
took it along and upon brushing off the dried sedi- 
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ment he discovered some faint figures, written on the 
board in pencil and which were as follows : 

64 
3 



192 
32 



224 

To the ordinary mind these figures meant nothing, 
but they furnished a bare and trivial fact which might 
possibly aid the discriminating mind of the detective 
to connect some other fact of greater significance. It 
seems almost silly for him to have clung to that piece 
of drift picked out of the weeds on the edge of a river 
and which might well have floated down from any 
point within more than two hundred miles of navigable 
water. It is said, "Murder will out,'* and this mysteri- 
ous tale will prove the truth of the old saying. 

Now let us recapitulate the case. TuUis was found 
dead one morning in his orchard, which was located on 
the shore of the Sacramento River. Two undescribed 
men had been seen in a boat the day before five miles 
above that ranch, but going down the river, and might 
have gone to it or past it, and Harrison had found a 
broken piece of board upon which someone, some- 
where, some time, for some purpose, had inscribed 
the multiplication of 64 by 3 and added 32 to the 
amount, giving 224 as the result. It did not seem to 
mean anything, and without an explanation from the 
man who made the figures it was senseless. Just 
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think of the explanations which might have been made 
to put the big laugh on the detective ! For instance, a 
hunter at Tehama had come along and said he had one 
day killed sixty-four large ducks, which he estimated 
would average three pounds, and had figured on the 
side of his boat how heavy a package for shipment 
they would make, and to the aggregate weight of one 
hundred and ninety-two pounds had added thirty-two 
pounds for the box or barrel to pack them in. Or 
suppose another man had said that was evidently his 
handwriting, but that he was in the habit of taking 
drift wood from the river and often used small pieces 
of smooth boards to make calculations on. Or suppose 
any of the million ways in which it might have been 
explained. But the simplest of all is the supposition 
that the writer of the figures was never found, or, if 
found, did not recognize them. It is impossible to con- 
jecture what the detective thought he was going^ to 
accomplish with that piece of drift wood containing 
the meaningless figures, but he carried it with him on 
his return to Sacramento and made inquiry of every 
lumber dealer in the city. Until he came to the very 
last one he learned nothing, but the keeper of a little 
lumber yard at Eleventh and K streets finally remem- 
bered that some weeks before he had sold to a stranger 
whose name he never knew, and whom he could not 
describe or identify, redwood lumber to build a duck 
boat, and also remembered that he had with his pencil 
computed the cost of the lumber on the top board, 
multiplying the sixty-four feet of lumber necessary to 
build such a boat by the price of three and one-half 
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cents per foot, and he thought the figures on the drift 
wood looked like his ; but that was all. So far nothing 
was gained, but the lumber dealer said that the boards 
as he sold them were planed only on one side and were 
too thick for use in a boat, so he had sent them to a 
nearby planing mill where the purchaser intended to 
have them planed down to a thickness of about five- 
eighths of an inch. Bob then hurried to the planing 
mill and learned from the foreman that a stranger had 
called some time before and paid him for planing down 
four redwood surface boards so as to make them fit for 
the construction of a duck boat ; that he had done the 
work, which was paid for by the stranger, whose name 
the millman had not learned and whose description 
he could not remember. The boards were planed and 
laid on the sidewalk, but whatever became of them he 
did not know. He had not observed any writing or 
pencil marks on any of them, but the planing had been 
done on the rough side of the boards and any marks 
which might have been on the smooth side might not 
have been disturbed by the planing. 

The detective was in a predicament again, and the 
possibly existing pencil marks, if existing at all, were 
probably on one of the four boards laid on the public 
sidewalk of a city of over twenty thousand inhabitants, 
some one of whom might have taken them away, or 
they might have been put into a wagon and carried 
into the country, or shipped somewhere by train or 
boat. And, after all, suppose he found them. They 
would not necessarily mean anything. But the detec- 
tive was like a bloodhound that had started on a scent 
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and lost it; he diligently set about finding it again, 
and by accident or fate he took the proper mode; in 
fact, it looks like something higher than human in- 
tellect guided him and pushed him on in his seemingly 
hopeless hunt. Maybe it was because "Murder will 
out." At any rate, he visited barns and stables and 
stands of draymen and expressmen, and hailed and 
interrogated the driver of every conveyance in the 
streets until the chase seemed hopeless again, when 
one day he found an old man named Leonard Stone, 
who was driving an old horse in a small, rattling, old, 
one-horse wagon and carrying a trunk. After much 
questioning, Mr. Stone, after scratching his head and 
long reflection, remembered that some time ago — it 
might have been some weeks or some months — he 
could not recollect — he had hauled some dressed lum- 
ber away from that planing mill, but could not de- 
scribe the stranger who had employed and paid him. 
He assured the officer that the transaction was all 
right, however, because the lumber had been delivered 
through the alley and put over the fence of the back 
yard of Troy Dye, the Public Administrator of the 
county, and who, by the way, had been elected to 
that office the year before by a handsome majority of 
the popular vote. If the detective had at this point 
described his sensations in the language of Virgil, he 
might well have said "Obstupui, comque stcterunt;" 
or, in plain English, "I was amazed, and my hair 
stood on end." It is true that Mr. Dye was filling the 
office of Public Administrator, and as such was ad- 
ministering the estate of Aaron M. Tullis, deceased, 
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under authority of the Superior Court of Sacramento 
County, and there was then running in a newspaper 
of Sacramento City the publication of a Notice to 
Creditors, requiring them to present their claims 
against the estate of A. M. Tullis to the Administrator 
for allowance and payment. 

After all this disconcerting search, those fatal fig- 
ures had probably gone to and come from the house 
of an honored public officer and man of good repute in 
the community. Could it be possible? This was the 
first cloud of suspicion to be cast upon the Public Ad- 
ministrator, and there must be some explanation; but 
here was a possible clue which must be fully investi- 
gated. The detective reported to the sheriff and the 
whole office took up the matter for full investigation. 
It was easily learned that a double-ended, redwood, 
duck boat had been built in the basement of Mr. Dye's 
house; that the work had been done by two men 
named Anderson and Lawton ; and that they had, near 
about the date of the killing of Tullis, hired a teamster 
to haul the boat in the night to the Sacramento River. 
It was further learned that on the night when the 
murder occurred, Mr. Dye, Mr. Anderson and Mr. 
Lawton were seen riding toward Sacramento City in 
a one-horse buggy; and further, that the three men 
appeared in an oyster house in Sacramento at two or 
three o'clock in the morning and had refreshment. 
This evidence was presented to the Grand Jury and 
the three men were indicted for the crime of murder, 
and a secret bench warrant was issued for their arrest. 
Lawton, by some unknown means, got wind of what 
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was going on and got away and was never arrested ; 
but the other two were jailed, tried, convicted and 
executed. 

The pencil figures on the piece of board did not 
constitute any evidence on the trial, but furnished in 
a most singular way the chain of collateral facts lead- 
ing to the door of one of the conspirators. Just think 
of it! Anderson and Lawton went down the river 
without their identity being exposed. They murdered 
the victim, then walked across to the public road and 
met and went back to town in the night with Dye. 
But before leaving the Tullis ranch they demolished 
the boat, broke its component parts into slivers and 
threw the scraps upon the current of the river ; and all 
the smithereens washed away except the one scrap 
containing the pencil figures, which had gone through 
all the cutting, sawing, nailing and work of construc- 
tion, and had survived the voyage down the river, and 
had not been stepped upon or otherwise chafed or ob- 
literated. 

It seems that the three men had quite an elaborate 
scheme for the killing of quite a list of unmarried men 
of means, whose estates would most likely fall into the 
Public Administrator's hands for settlement, and a 
thriving business was anticipated ; but God who 

"Moves in a mysterious way 
His wonders to perform** 
took care of those simple pencil marks and preserved 
them to lead to the undoing of the guilty parties. 

It is proper to add that in all reasonable probability 
Dye was an insane man. 
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Another singular fact may be stated : Dye and An- 
derson were both tried separately and both trials were 
concluded within one week, and the cases were well 
tried, too, by eminent counsel on both sides. 

The newspapers of the day will verify this strange 
story. 

At the conclusion of the foregoing story, anothef 
member said : 

That story is a stunner, but I happen to know it is 
strictly true, and it will dwarf the little story I am 
prepared to tell to illustrate the unreliability of cir- 
cumstantial evidence. It came to me as the experience 
of a well known man, but I will tell it as if my own, 
and will call it the story of 

The Elusive Capsule. 

I went to my physician for consultation about some 
uncomfortable disturbances within me, and he pre- 
scribed some medicine to be put up in capsules to be 
taken one after each meal and one at bed time. I 
took the box of capsules home and took one at dinner, 
one at bed time and one after breakfast; but as I did 
not come home at noon but took my lunch at the club, 
and not wanting to carry the whole box with me, I 
found a very small empty pill box and put one capsule 
in it, and then put the little box in my vest pocket so 
as to take my medicine at lunch time. It worked all 
right, but although I put another capsule into my little 
box the next morning, I was disappointed when, at the 
lunch table, not desiring to display the fact of my 
taking medicine, I took the box from my vest pocket, 
held it down before me against the tablecloth and 
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lifted the cover, to find that it was empty. I put the 
cover on the box and returned it to my pocket, won- 
dering how I could be mistaken in thinking I had put 
a capsule in the box that morning, for it had not been 
out of my pocket. The next morning when taking my 
medicine I was very careful to deliberately put an- 
other capsule in my little box, put on the cover and 
insert the box in my pocket ; but you may imagine my 
utter surprise that day at lunch when I again furtively 
opened the little box and again found it empty. I 
looked around the room and at my table companions, 
and the surroundings somewhat reassured me, but I 
felt that something was wrong with my mental facul- 
ties and resolved to consult an alienist. I would have 
sworn that on each of the two consecutive mornings I 
had placed a capsule in that box and carefully put it 
in my vest pocket, and that when, on each day, at 
noon, I had opened the box there was no capsule. 
Business cares occupied the afternoon and so I did not 
find time to consult the "mind doctor," but went home 
as usual. The next morning I was determined to 
make no mistake, so I took the cover off my little pill 
box and held it in one hand and the box in the other, 
and asked my wife to pick up a capsule and put it in 
the little box so held in my hand ; she did so and I put 
on the cover and pocketed it, at the same time making 
no explanation, but firmly resolving that if there was 
any more trouble I would consult my wife and have 
her go with me to the alienist. That day at lunch I 
uncovered my box as before, and found two capsules 
instead of one. I swallowed one and distinctly saw 
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the other one remaining, but thinking it possible the 
good woman had put in two instead of one, I dis- 
missed the matter, hoping the alienist would not be 
needed. The next morning I took the cover off and 
laid it on the table and gazed into the empty box, 
which I also laid on the table, and then I proceeded to 
relate to my good wife the strange goings and comings 
of the capsules. For a moment she seemed astounded 
and full of distress and was about to telephone to the 
doctor to come to the house, but her curiosity was 
aroused and she picked up the box and examined it 
carefully and then picked up the cover of the box and 
turned it over, and remarked: "Here are your two 
capsules. They have been sticking to the cover, where 
you did not look. You are not crazy at all; you are 
only a fool." 
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The wagon was covered with canvas drawn over hoops 
or bows. The canvas was puckered to a center at the 
rear end, and with a fly or flap the front end could be 
closed so as to keep out the rain and wind. We had a 
decking put in so as to turn the bottom of the wagon 
box into something like a large chest into which 
we packed our provisions and supplies, and a couple 
of blankets laid on the decking formed our bed. A 
box hung on at the hind end of the wagon contained 
our coffee pot, frying pan and other cooking imple- 
ments. In a smaller box placed in the front we had an 
axe, hatchet, saw, some hammers and a few other 
tools, a side of buckskin, ball of heavy twine, some 
rope, nails, screws, and a few other articles. Among^ 
other things, we had a small medicine chest contain- 
ing some calomel, Dovers powder, rhubarb, pills, court 
plaster, and a few other things for emergencies or sick- 
ness. 

We each had an old-fashioned, double-barrel, muz- 
zle-loading shotgun, and a Colt's revolver, with am- 
munition. We constantly wore the revolvers on our 
belts, and the guns were suspended by straps or strings 
attached to the wagon bows. 

We left Omaha with four or five hundred pounds of 
flour, a box full of bacon and hams packed in canvas 
dipped in whitewash, a sack of sugar, one of salt,, one 
of coffee, a box of dried apples, and a lot of lesser arti- 
cles. We started with a sack of potatoes, but they did 
not keep long, and I still remember the grief we felt 
when the last spud was gone. 
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At Omaha we staid a few days and joined with a lot of 
other emigrants and formed what was called a "train," 
composed of twenty-two wagons, and numerically we 
had a roster of about forty men capable of doing 
guard duty, besides quite a number of women and 
children. We elected a man who had crossed the 
plains before as captain, and made up a roll for guard 
duty and divided them up into squads of six. One of 
each six was chief guard when his squad was on duty, 
and the squads took their regular turns, so that no one 
man had to perform guard duty more than once in 
seven or eight days. Our twenty-two teams, consist- 
ing of from two to four yoke of oxen each, made quite 
an imposing parade when stretched out in line along 
the road, and there was also quite a herd of loose 
cattle and a few saddle horses, and the captain had a 
covered spring wagon drawn by a fine pair of horses. 
The captain, after getting the train in full motion 
on the road, would usually drive ahead until he found 
a suitable spot to stop at for luncheon and would wait 
there for the train to come up; and in the afternoon 
would likewise go ahead in search of a suitable camp- 
ing ground for the night. This was not so easy a task 
as might be imagined. The camp was the only home 
we had and that changed nearly every day. A good 
camping ground must aflFord certain necessities; we 
must have sufficient water for man and beast, and we 
had to keep going until we found it; sometimes until 
late into the night. We also had to camp in the vicin- 
ity of grass food for the animals. And next in impor- 
tance was the item of fuel to cook with. When it was 
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impossible to find the water and grass in the same 
vicinity, and we came to the water late in the day, we 
would camp and let the poor oxen lie down hungry, 
and then hurry on the next morning until grass was 
found, when all the stock would be turned out to feed. 
We would travel from ten to twenty-five miles a day 
and nearly always found endurable camping places, 
and when we reached a good grazing spot we would 
stop over a day or two and let the stock rest and get 
a good feed. We would pick up drift wood and dry 
willows as we could find them along the road, and 
often we would have enough fuel thus picked up and 
put into the wagons to cook supper and breakfast; 
sometimes there would not be any trees or brush for 
several days, and then the little store of fuel in the 
wagons would be exhausted and we would be com- 
pelled to depend upon coarse stems of dry grass and 
buffalo chips to boil our coffee. 

After the potatoes were gone we were absolutely 
destitute of vegetables, and of course we had no fruit 
except the dried article. Once we came to a creek 
along the margins of which grew quantities of yellow 
currants and we had a great feast. We gathered sev- 
eral large buckets full and stewed them, and some of 
the women in the train made pies of them. 

Occasionally we would get venison and buffalo 
beef, and sometimes we would get a mess of trout; 
but for most of the time we had to be content with 
bacon, beans, hardtack, such biscuits as we could 
make, black coffee, and an occasional stew of dried 
apples when we had time to cook them. 
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The industry of fruit canning had not then been de- 
veloped. 

Our train would drag along all day by the slow mo- 
tions of the poor, overworked, half-fed, sore-footed and 
dispirited oxen ; and on reaching the camping grounds 
the wagons would form a curve and stop so as to form 
the figure of a horseshoe, and the wagons, with the 
poles and chains attached between them, would make 
quite a large corral. 

Immediately upon stopping all was hustle; all the 
animals were unhitched and turned loose at once, and 
the herd was taken in charge by the guard squad de- 
tailed for the day. The balance of the people pitched 
their tents — such of them as had tents ; built fires ; got 
out their provisions, cooked supper, and went to bed. 
If grass was plenty and the weather good, the guards 
had an easy task, for as soon as the cattle filled them- 
selves with grass they would be driven into the corral 
where they would all lie down for the night, and it 
was only necessary for the guards to be on duty to 
look out for Indian raids. At the peep of day the 
cattle would all get up and go out for grass and water, 
attended by the guards, who would raise a shout and 
waken all the people. Breakfast would be hastily 
prepared and eaten, and while some of the men were 
yoking up the teams, others would take up the tents 
and cooking arrangements and put them in the wagons, 
and the slow-moving procession would again be in 
motion. 

In every place where people are thrown together 
there is some predominant theme of thought and con- 
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versation, more or less refined and elevating, g'ov- 
emed and dictated by the environment. And so it 
was with us. The theme — ^the hope — ^the talk -wns 
mostly concentrated upon the next camping place 
where we hoped good water flowed, grass abounded, 
and dry wood could be gathered. There was another 
hope — more thought than discussed — ^that the Indians 
might not determine to take our scalps, which they 
could have done any day without much difficulty. 

Usually when we entered the territory of a tribe, an 
emissary from the Big Chief would came dashing up 
to our camp on a good horse; he would unsaddle his 
horse and picket him, spread his blanket and sit down 
upon it, light his pipe and smoke a few moments, then 
arise and extend his hand, saying "How ! How !" Our 
captain and some of the other men would shake hands 
with the Chief and invite him to eat, and then give 
him some food and tobacco to carry away, and he 
would go with gestures indicating that we were guests 
in his domain and he was our friend. This seemed 
very good, but on such occasions we usually doubled 
the guard for a few nights. 

There was just one reason why those Indians did 
not murder every one of us, and that reason was the 
wholesome fear of our big Uncle Sam. We were tres- 
passing upon and ruining the domain which belonged 
to those poor savages by as good title as any white 
man ever had to any property; we were destroying 
the feed needed for their herds of buffalo; shooting, 
wasting, and wantonly driving away the game upon 
which they depended for food and clothing, and leav- 
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ing the Indians to starve. And they submitted be- 
cause they feared the power of the United States Gov- 
ernment and realized that if they killed us an army 
would be sent to annihilate them. That fear was a 
slender thread to hang upon, but it was sufficient, and 
they allowed us to pass on. 

Our way was plainly marked, for although no road 
had been built, the thousands of teams and wagons 
going before us had beaten down and worn a way for 
us to follow. Some places were impassable by reason 
of storms, washouts and caves, and then we would b« 
compelled to camp and repair the broken way. Some- 
times we had to wait for floods to subside ; sometimes 
we built rude bridges ; and once we found it necessary 
to build a raft of logs upon which to ferry our twenty- 
two wagons, one at a time, across a river. We built 
the raft in two days and the next day ferried the 
wagons over. The cattle and horses had to swim, and 
about twenty men swam across holding to the tails of 
the big oxen. 

When anything was broken it had to be mended or 

abandoned, and much inventive genius was shown in 

making repairs. There was no physician in the train, 

and when anyone got sick he was doped with such 

medicines as we had ; and all survived except one little 

child, the pet of all the train, which died in a lonely 

i and dismal place. We buried it as best we could, and 

1 the next morning we had to hitch up and drive away 

' upon the dreary road, leaving the sweet little friend's 

I body in that lonely resting place, never again to be 

visited. There was not a dry eye in all that band of 
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people, and the feelings of the parents of that little 
first-born and only child as they went slowly forth 
from it forever cannot be portrayed, but it is safe to 
say that from the depths of their hearts they regretted 
the day they resolved to cross the plains. 

It is not to be wondered at that men who make 
their homes in that desolate desert country degenerate 
from the refinements of civilization, for the very at- 
mosphere and the immensity of the landscape seem to 
turn the thoughts to the wild and to lead imagination 
to expansive dreams. I often felt that I might go 
back to wildness if I staid in that region long enough. 

For five tedious months we journeyed on, and some- 
times we would look backward and civilization was a 
thousand dreary miles behind us, and when we looked 
forward it was a perilous thousand miles ahead. It 
seemed like a strange dream to think of living in a 
house ; going upstairs to sleep in a soft bed with cleans 
sheets, pillows and blankets; of arising in the morn- 
ing, shaving, bathing and dressing in fresh, clean 
clothes; coming downstairs and reading the morning 
paper while eating a delicious breakfast of eggs, but- 
ter, hot rolls and coffee with cream, and using a napkin 
and silver service laid on a white linen tablecloth ; and 
it scarcely seemed possible that there could be a re- 
currence of such conditions. 

In August we reached the headwaters of Humboldt 
River and occasionally would find creek bottoms where 
the grass grew luxuriantly and our cattle would fill 
up with good feed. But by this time all our animals 
were lean and weak, and they began to sicken and die. 
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and we lost a number of them. In fact, it began to 
look as if we would never get through. Our supplies 
had been mostly consumed, so that our loads were 
quite light, but still too heavy for the worn-out beasts 
which hardly seemed able to walk along, to say noth- 
ing of drawing a load. 

But we were there in the desert, with only the rem- 
nants of our depleted store of supplies. If we stopped 
we would soon be out of provisions, with no chance 
of getting more, and so we pushed on. Nearly every 
day an ox in somebody's team would become ex- 
hausted by the dust, heat and labor and drop in the 
road, and then would come a solemn scene, when all 
hands would gather with anxious faces, and some with 
tear-dimmed eyes, to minister to the sufferings of the 
stricken beast, and the cans and kegs of water carried 
for drinking purposes would be taken from the wagons 
and used in our efforts at restoration. You must 
understand that our lives depended upon the ability 
of the oxen to carry the supplies upon which we must 
exist until we could reach civilization again, and the 
death of an ox was a great and distinct loss. I have 
witnessed many solemn scenes, but never any more 
deeply affecting nor full of pathos than the group of 
men, women and children gathered around a dying 
ox in the dusty road. No one pretended to ride in the 
wagons now except the small children and the sick; 
we all walked, and often by pushing and pulling aided 
the weary teams along. The subject is too full of 
painful recollections, and details must be omitted. 

By and by we reached the Humboldt Sink, where 
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there was some good grass, and we rested and let the 
cattle eat for two days, and then at daylight we started 
across that fifty miles of desert to reach the sink of the 
Carson River. These fifty miles must be negotiated 
without camping, as there was not a drop of water or 
a blade of grass. Our teams had been decimated and 
reduced so that if we had two oxen instead of six, and 
if those two seemed able to walk slowly along, we felt 
hopeful, and so we toiled along all day, stopping at 
sundown for half an hour to eat a little coarse food 
ourselves and to give each ox a handful of grass car- 
ried from the Humboldt Sink for that purpose, and 
then we pushed on. The snail-like parade moved 
silently and painfully on all night. As the first rays of 
daylight began to show in the East those poor, old, 
jaded oxen began to show more signs of life and to 
brace up and step more quickly. It seemed miraculous 
that they should so come to life, but we found no 
further use for the whips and they went along. At 
sunrise we reached the running water of the Carson 
River and camped upon a meadow of natural grass, 
decorated by bunches of green willows, and near a 
drift of dry wood so appropriate for the cooking of a 
breakfast. Those poor, exhausted beasts, by some 
sense denied to men, knew of the grass and water we 
were approaching, and took courage to buoy them on 
to reach it. 

This was by no means the end of the trip, but it was 
the beginning of the end. We still needed the teams, 
but our lives no longer depended upon them. We 
had reached the vanguard of civilization which had re- 
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bounded from the Pacific and was flooding back upon 
the wilderness, and things for sustaining life could be 
procured. On the Carson Meadows were already a 
few Mormon settlers, with an occasional vegetable gar- 
den, from one of which we procured some potatoes 
and rutabaga turnips — ^the best food I ever ate. 

When we reached Carson City we laid in some 
fresh groceries and got some butter and eggs and 
some canned oysters. Now, if you don't think luxury 
was ours, I will add that my chum and I went to the 
hotel in Carson and each ate a dollar's worth of din- 
ner from a table with a white linen tablecloth and with 
glass and chinaware and clean napkins, and the old 
dream was realized. 

It took us more than two weeks longer to cross the 
Sierra Nevada Mountains and complete the trip, but 
Carson was where our trouble practically ended. 

God bless the patient ox! If I had the power I 
would make a saint of him. 
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CHAPTER XII. 
More Speeches. 

Several meetings were held, at which other stories, 
some quite interesting, were told, and some discus- 
sion of the principal topic was had, but the record of 
which does not seem to justify publishing. 

On the 24th day of January, 18 — , some speeches 
were made which gave evidence of lines of thought 
somewhat surprising, considering the men and placet 

The chairman said he would like to hear from Mr. , 

who was a man of brains, but who had not taken any 
considerable part in the discussions, whereupon that 
member arose and said, in substance : 

Mr. Chairman: It is true I have not had much to 
say, but I have done some thinking. The subject we 
have in hand is so broad and embraces such a wide 
range of thought that it baffles me, and in great meas- 
ure discourages my efforts to grasp even the most 
salient points, but I will try to express some reflec- 
tions which have passed through my mind. I feel 
much more than I can express, or even clearly think. 
I am in full accord with the burning importance of 
the main question, as so eloquently expressed by our 
chairman in his opening speech, and I believe that the 
scheme for the reform of the penal laws, as advanced, 
ought to be carried out. In fact, it seems so just, so 
humane, and so sensible that no man should oppose it, 
but I am afraid that many will find objections to it. 

Some men think with their heads; some with their 
hearts; some with both heads and hearts; and some 
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with neither. I once looked in upon a political con- 
vention where much confusion was prevailing, and 
asked a prominent man standing near me what was 
the matter and he said, "The delegates are all stand- 
ing on their heads and trying to think with their feet." 
The human thinking apparatus is, for the most part, a 
very inadequate machine, and often erratic. What we 
may say and think here, if ever made public, will not 
appeal to the inconsiderate and rattle-headed, but only 
to the wise, humane and charitable, and our audience 
may be small, though select. 

The prejudice, willful ignorance and innate pighead- 
edness of mankind have always stood in the middle of 
the road of progress and always will retard reform. 
And some of the worst stumbling blocks in the way 
of advancement are some of the things which we pride 
ourselves upon as among the chief characteristics of 
our civilization. Our boasted religious freedom is a 
delusion and a total failure, and leads to much tom- 
foolery and infidelity. Even sincere religion is not 
always intelligent, nor even rational, and when not 
restrained within reasonable bounds leads on to vag- 
aries and absurdities. Religious freedom invites every 
freaky mind into freaky theology, and unsettles whole- 
some precepts so that scarcely any two minds em- 
brace the same beliefs. The laws of religion should be 
quite as settled into rules of moral action as the civil 
laws, which are established rules of civil conduct. We 
might as well have freedom of civil action as freedom 
of religious belief and action. It all leads to confus- 
ion and inconsistency — and worse. But the precept 
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and the exemplification are absurdly inconsistent, and 
we are not honest or consistent in the pretense that 
we have religious freedom. We have it not. A very 
large percentage of the earth's people believe marriag^e 
to be a divine sacrament, while also a large percentag^e 
believe in polygamy as a sacred right. But in this 
land of boasted freedom of religious belief and action 
there is no municipal law more rigorously enforced 
than the laws prohibiting polygamy. Such laws are 
predicated upon a supposed divine law, but where is 
that divine interdiction to be found aside from the 
advice of the apostles? By what other reference to 
Holy Writ is the prohibition of polygamy to be estab- 
lished? 

Perhaps it would be the best policy of the civil State 
to limit marriage to one woman with one man, but we 
do not act upon that policy. There is a general senti- 
ment prevailing in this country that it is wicked for 
a man to have two wives or a woman to have two hus- 
bands ; and while State and church are supposed to be 
scrupulously separated, the majority of the religious 
belief absolutely controls the civil laws of the State 
in this important particular. Please do not misunder- 
stand me ; I do not believe in polygamy. 

There are many other things which might be said 
in furtherance of my proposition that the whole theory 
of religious freedom and separation of church and 
State are false pretenses, and I might cite as a con- 
spicuous fact the pretense that punishment is inflicted 
for the good of the offender. That is another moss- 
grown and exploded religious vagary which is a false 
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pretense carefully nurtured and carried along in the 
civil laws. Just so long as such nonsensical notions, 
supposed to be predicated upon religious morality, are 
intervowen with questions of public policy and regula- 
tions by municipal law, so long will great difficulty 
be in the way of reformation, because the public mind 
will not grasp the problems presented. And still it 
may be hoped that a single idea may be so presented 
that it may take hold, and that thoughtful people may 
so press it that the public will accept and adopt it. 
This is our hope. 

We ought to be able to present our proposition for 
a reform in the matter of administering admonition to 
those who unfortunately violate some rule of civil con- 
duct ordained by the State, through the religious por- 
tion of the community, and to secure a serious con- 
sideration of the scheme by a mere suggestion; but 
we cannot expect from that source a calm and serious 
investigation because our good religionists are too 
much engrossed in quarrels among themselves upon 
abstruse, and often trivial and immaterial, points of 
theology, points of theology to devote any serious 
thought to practical questions affecting the well-being 
of the whole people. Much valuable time and great 
labor have been expended, and many lives have been 
sacrificed in trying to decide the question whether the 
Popes of the Catholic Church are the legitimate and 
accredited successors of Saint Peter. Much vehement 
discussion has been had over the question whether 
baptism must be by immersion or in some other form 
or ceremonial. The people have been embroiled over 
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the contention whether the bread and wine used in 
the Holy Eucharist are the actual blood and flesh of 
Christ, or only emblematic thereof. An illimitable 
Hell has been preached full of good people who never 
had the opportunity to make a formal declaration or 
confession of belief in the Savior and join the church. 
In fact, the time and energies of the religionists have 
been largely consumed not in propagating broad and 
comprehensive principles of morality and right, but in 
fighting over questions to which I think a just God 
would promptly sustain the objection of immaterial- 
ity. And, still, this is the way the world has gone 
along. Do not understand me as repudiating religion. 
All men have, and ought to have, religion, and this 
world would be in a sad plight without it, but I do 
think that much of the theology was invented by the 
leader of the opposition. 

Do unto others as you would like to have them do 
unto you; do a good act whenever the opportunity 
offers the chance, and never do an injustice or avoid- 
able injury or unkindness to another; be square in all 
your actions and always speak the truth, and, finally, 
practice charity — not merely by giving alms, but in 
judging the acts and motives of others. This is my 
conception of true religion, and I think a man who 
adheres strictly to it will not go to a very bad place in 
the future state. 

I am not railing at the churches, but am saying why 
we cannot expect what we ought to have the right to 
expect from them. I hope for much aid from them, 
however, in this scheme for the amelioration of man- 



More Speeches iii 

kind, but our chief help must come from the philos- 
opher and the politician. 

A spirit of charitable unselfishness must take hold 
of the public mind in order that such a reform as we 
propose will be possible. When I was a little boy — a 
good little boy — I heard the congregation sing : 
"When each can feel a brother's sigh, 
And with him bear a part ; 
When sorrow flows from eye to eye, 
And joy from heart to heart." 

It is too much to expect a literal realization of that 
optimistic expression, but without some approxima- 
tion to that condition we are little short of a nation of 
Ishmaelites. 

It is the concern, and should be the care, of every 
man that all other men should receive justice, but in 
the mad rush for wealth that duty is mostly over- 
looked, and if some poor fellow gets into the meshes 
of the law very little anxiety is expressed or enter- 
tained as to what becomes of him. That spirit of 
charity which should always be active has become un- 
fashionable and is being forgotten. We take great 
glory to ourselves for our common school system, and 
certainly we have a lot of fine school buildings, many 
school teachers, liberal funds in our treasuries, and we 
undoubtedly do teach the rising generation a good 
many things, some of which are useful. It is true, 
we do not teach any boy or girl how to earn a living 
and we do not teach them any religion or manners. 
Parents are much given to entrusting to the common 
schools the education of their children in nearly all 
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respects. That good, old-fashioned quality of defer- 
ence, as well as reverence, is almost wholly ignored. 
Everyone is taught selfishness and disregard of the 
rights and privileges of others, and if you meet a 
young person in these days who has any regard for the 
rights of others, or who pays any deference to age or 
position, it will be the exceptional case of one who 
has old-fashioned parents and who got those qualities 
at home, and notwithstanding the neglect at school. 
The popular mind of a people so educated is not recep- 
tive soil in which to plant the seed of a reform based 
mainly upon the idea of doing something which is not 
for the immediate benefit of the individual. 

But here I must repeat, there are many good and 
just people to whose minds our scheme will appeal. 

The Labor Unions. 

The most serious obstacle in the way of working 
out our proposed reform, however, is the labor union, 
and that is formidable indeed. The growth of the 
labor organizations has been almost miraculous. Up 
to the time when I came — excuse me, when I was 
brought — to this place, while it was generally known 
that laboring men were organizing for mutual protec- 
tion, few people had any just conception of the magni- 
tude of the combinations. Many large employers of 
labor treated the thing lightly, and few of them fore- 
saw what a power was soon to face them to demand 
the rights of the worker and, in some cases, to destroy 
the rights of the employer. 

The organization has progressed with rapid strides, 
engineered and carried on for the most part by clear- 
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headed and determined men, and even now no poli- 
tician is strong enough to ignore the unions. Only 
a few years ago the unions, without a shadow of 
complaint against their employer, the Southern Pa- 
cific Company, stopped all traffic and the running 
of all trains on that road and held the embargo for 
many days — a thing the prediction of which a few 
years previous would have seemed an absurd 
prophecy. They were strong enough then to accom- 
plish that much, and I predict that they will go on 
until every industry in the country will tremble when 
the head men of the unions frown. And they will 
control politics and direct the policies and actions of 
State and County officers, and no bill can pass the 
Legislature against the will of the Federated Unions. 

It is not for me to condemn or commend labor 
unionism, but that is a factor which cannot be ig- 
nored in the treatment of the question before us. 

If I am correctly informed, the unions have set 
themselves sternly against the employment of prison 
labor in any branch where it may be in competition 
with free labor, and they may not permit our plan to 
be adopted. It is certainly a fact that those who 
work and produce perform the labor to support all 
non-producers, and the laborers of this State earn 
the living of everyone who does not work, whether 
imprisoned or free, and it seems to me that it is in 
the direct interest of labor unionists to have all im- 
prisoned persons employed so as to earn their own 
support, instead of living off of the earnings of free 
laborers. But, even assuming that every State pris- 
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oner should be employed in some manufacturing line 
in which free laborers were engaged, the unions 
should not consider it competition. The number of 
prisoners in any one line would be so small compared 
with the number of free workers in the same line 
that the competition would be negligible, and, at all 
events, the free labor would be freed from the cost 
of supporting the prisoners. Every union laborer 
should desire that all able-bodied men be occupied 
in some useful and productive work, and whenever 
they maturely consider the question they will so de- 
sire. It is doubtless that among the labor leaders 
there are many demagogues who care more for their 
positions and the exercise of power than for the good 
of the rank and file, but in the process of evolution 
all such false leaders may be exposed and relegated 
to the ranks; and if that result be accomplished be- 
fore it is too late great good will come from unionism 
and many beneficial reforms will come. Labor union- 
ism is an amazing power now rapidly developing, 
and, like every other great force, is capable of great 
good or great evil. If guided by charitable and just 
motives, by a sincere desire to do what is right with- 
out prejudice or malice, and a constant seeking to 
ameliorate the condition of mankind, the organiza- 
tion will command the respect of all men and will be 
a chief and potent factor of civilization and human 
betterment; but if narrow and selfish sentiments be 
allowed to control, all potency for good will be 
eliminated, and sooner or later dissensions will rend 
the organization and bring failure and disintegration. 
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and no good will come. No doubt many wrongs will 
be committed by the rash and inconsiderate members, 
and vain and ambitious leaders will promote unwise 
and even ruthless acts; but there is reason to hope 
that ultimatetly wise counsel will prevail and this 
great moral engine will be credited in history as one 
of the forwarding movements in bettering the condi- 
tion of the human family. If this hope be realized 
it may be expected that that great body composed 
of the bone and sinew of the land will realize that 
the reform we are advocating will make for the im- 
provement of mankind in general, and will take it up 
and mature and develop it and incorporate it in our 
civilization and laws. I will watch the progress of 
the movement with great concern and hope. 

There is another force gathering and rapidly grow- 
ing — sometimes antagonistic to, and sometimes har- 
monizing with, labor unionism, and which must be 
reckoned with in all public matters. Only a few 
years ago Socialism was considered a fad of the 
crack-brained and the erratic, and was manifested by 
a few queer-looking, long-haired and glib-tongued 
street corner agitators, haranguing the idle and shift- 
less on Sunday afternoons. They were cartooned 
and ridiculed in the newspapers. I do not know 
what the doctrines of Socialism are, and, in fact, I 
did not happen to hear any two of the propagandists 
advocate the same ideas, except that they all found 
fault with the existing conditions and seemed peeved 
that they were not taken care of, but were permitted 
by the public to go hungry and ragged or go to work. 
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In this free country such characters can go about 
unmolested while stirring up discord, dissatisfaction 
with the Government, and inciting to lawlessness. 
There were then, as always, many imperfections in 
the laws and in the administration of them, and it 
will always be so ; and that fact induces the thought- 
less and soured to fall into the idea that the Govern- 
ment is wrong, the laws unjust and the officers of the 
law corrupt. 

At this point I want to say that I always held a 
most profound respect for the laws of the land. I 
can almost hear you think the question : "Then why 
are you here?" and I will answer the distressing^ 
query. I have always prided myself on being an 
honorable man. No man can accuse me of a single 
dishonest or deceitful act. My neighbors respected 
me and believed in my integrity. I incurred the 
bitter enmity of a coarse and brutal man without 
conscious fault on my part, and every time I met 
that man he poured upon me the most blasphemous 
and obscene epithets in the hearing of my neighbors. 
I went to a lawyer for advice and told him all about 
it, and he advised me that all I could do was to sue 
the wretch for slander damages or have him arrested 
for disturbing my peace. But the man had no prop- 
erty and I knew if I tried either remedy it would 
only exasperate him and aggravate his conduct, so I 
made up my mind to stand the abuse as long as I 
could and then stop it. I again consulted my lawyer 
and he read from the Statute that words only, how- 
soever grievous, are not sufficient to justify an as- 
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sault, and that if I killed the man for wordy abuse I 
would be guilty of homicide. I met that man on 
my way home and — well, I am here. I have not 
before within these walls talked about myself and 
shall not again, after saying I took the law in my 
own hands and I am paying the terrible penalty. 

Returning to the subject of Socialism, I want to 
say that doctrine — if doctrine it can be called — ^has 
grown and its influence extended until it has per- 
meated the whole country and has its votaries and 
agitators not only in every group of unemployed 
men, but it has entered the workshop, the farm and 
the home and is fast becoming a menace to the well- 
being of society. It seems to be based upon vague 
promises to make the conditions of all persons equal 
and to divide up property among those who want it, 
regardless of merit, and to have the public constitute 
one big happy and carefree family. If all persons 
were honest, just, intelligent and willing to do their 
part there might be something attractive in the 
scheme; but men are not all honest or just, and a 
very large proportion of the people is lazy and 
anxious to sponge upon the more industrious, and no 
such organization of society will exist for a single 
day until human nature is materially changed. The 
drones would eat up the product of the workers 
faster than produced. It is essentially a bummer's 
dream; is utterly impracticable; and is advocated 
only by the deluded and by demagogues. 

And right here comes the danger. Very many 
people are so constituted as to be always hoping for 
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the impossible. Many people want to be buncoed. 
One thousand shares of wildcat stock will be grabbed 
up where a single share of stock in a stable enter- 
prise of merit could not be sold. The variegated 
promises and braggadocio of the faker are gladly 
swallowed, while all sensible men look on amazed 
at such gullibility. We cannot change the nature 
of mankind, and h^nce the supply of suckers is 
always kept up and always will be more than equal 
to the demand of the fakers and bunko-steerers. The 
very underlying idea of a Socialistic community is 
sincerity, ready deference to the rights of others, 
combined with a full willingness upon the part of 
each member to do more than his share of duty and 
to exact from others less than he has the right to 
demand, just as the spirit of mutual love and gen- 
erosity is manifested in the ideal family circle. Un- 
fortunately, people are not constituted in such a way, 
but selfishness, evasion of duty, over exaction from 
others, and a desire to get something and g^ve noth- 
ing are prominent human traits of character. 

In order to catch fish you must bait your hook with 
real worms, although sometimes the hungry ones will 
bite at a good imitation; but the human family will 
bite best at the fabricated bait if the colors are gaudy. 

The history of the Crusades will aptly illustrate 
my view. The whole thing had no substantial basic 
idea. It was a wild dream of a lot of erratic Knights, 
assisted by a lot of priests of absurd piety, leading 
thousands of ignorant zealots into the unknown wil- 
derness in quest of they knew not what. The poor 
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wretches were deluded by declarations which they 
did not comprehend and harangued into a crazy en- 
thusiasm to follow the bunko steerers and to die 
miserably for no possible good. I have read the his- 
tory of that insane movement and really think that 
if the beasts and birds could read it their respect 
for the genus homo would be shattered, for no con- 
gregation of birds and no aggregation of beasts ever 
indulged in such folly. The wicked strong deceived 
the deluded weak and led them to destruction. 

Many other instances in history contribute evi- 
dence to prove the postulate, and the same thing in 
some form is always going on. 

Many persons who repudiate the name Socialist 
are diligently fomenting discord and advocating the 
vagaries of the cult; and, as the discordant notes in- 
crease in number and grow louder in volume, many 
boneheads will fall in with the procession and en- 
hance the shouting until it will be difficult for a 
conservative person to be heard to question the wild 
vaporings of the frenzied throng. Among the erratic 
people who really think there is some beneficial re- 
sult to come from the disturbance, and those who, 
unthinking, merely become hypnotized and follow 
and shout, there is no ability of generalship and no 
leader has developed ; but there is the g^eat enthused 
throng — numerous but without organization — ^harm- 
less as they are, but menacing to stability of Govern- 
ment whenever organized and directed by a ruling 
mind. And some day, not far off, such a leader will 
appear. It will necessarily be a strong man and a 
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great general — most likely some man of big brain, 
great ability and unscrupulous conscience, who has 
been disappointed and in whose heart rankles the 
thought that he has not been appreciated at his full 
worth by his fellow men. Such a man will realize 
the great possibilities of organizing and taking place 
as the leader of all the disgruntled mass, and will 
not only take up the war cry against established in- 
stitutions, but will plausibly express the inane mut- 
terings of th^ throng, will embellish and put in at- 
tractive form the illogical and unpractical themes, 
and select himself as the General and Commander in 
Chief of the whole gang. Such a man will probably 
show himself and will be distinctly the greatest dem- 
agogue in history, and when he gets his Grand Army 
of Discontents organized and in motion it will be an 
avalanche which may result in untold evil. Of 
course, he will pretend to be one of them and will 
promise emancipation from all manner of distress 
and fancied wrongs, and his following may prove 
such a force for the time as to revolutionize govern- 
ment and bring desolation, ruin, anarchy. 

I am speaking of the threatening possibilities as I 
see them, and it may be hoped that my fears are un- 
founded, for, take it all in all, this is the best Govern- 
ment that ever was established by man. And, still, 
its very best merit in affording almost unlimited free- 
dom of individual action is the weak point where its 
destruction will begin. Probably no free man would 
dare to utter my sentiments, but immured as we are 
here, and deprived of all the ordinary freedom, still we 
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have here one unlimited freedom — that of our own 
opinions — and here we may say just what we think. 
I have spoken frankly and have, in my earnestness, 
wandered from the principal question, for which I 
must ask to be pardoned. 

Let us hope that although the Ship of State may 
be violently rocked and tossed on the waves of emo- 
tion, agitated by devilish demagogism, she will settle 
back to an even keel and go on in her beneficent 
voyage, adding lustre to her bright record, and even 
make such reformation of the penal laws as to make 
them conform to wisdom, justice and humanity. 

The prevailing sentiment among the people has 
been always cruelly indiscriminating in its accusa- 
tions and intolerance of those who violate the laws 
and get caught. The motive, or lack of motive, 
through which an unlawful act is committed should 
be a most important factor in dealing with the ac- 
cused, but is almost wholly lost sight of in practice. 
Two men are guilty of embezzlement of similar 
amounts; one of them takes the money for the pur- 
pose of dissipation and associating with evil-doers, 
while the other appropriates the money to procure 
medical or surgical relief for an afflicted wife or 
child. But they are both guilty of the crime, and the 
laws make no discrimination. They are both dis- 
graced, felonized and utterly ruined. Such gross 
inequalities often appear, and it seems beyond the 
mental power of man to devise any adequate way of 
avoiding them altogether. It is believed, however. 
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that the plan we have under consideration would go 
far toward that end. 

Human government, human laws and the adminis- 
tration of human laws always have been and always 
must be imperfect, because man is imperfect and an 
imperfect implement never can do perfect work. But 
there is no reason why men should not constantly 
strive to eliminate those things ascertained to be bad 
and substitute something which promises to be bet- 
ter, although not perfect. If, for instance, our plan 
should be adopted and put into operation, it would 
be the duty of the Court to adjudge the amount to 
be earned by the convicted one, and, of course, there 
might not be an equalization of sentences; but, since 
the man would be receiving pay for his labor, it 
would not matter so much whether his restraint 
should end with the accumulation of Two Hundred 
Dollars or Three Hundred Dollars. 

There is some agitation of a system going in some 
cases beyond what we propose — that is, what is 
called "the honor plan'* — but such a system will never 
give satisfactory results, although in appropriate 
cases it would work very well. That system takes 
up the man after he has become a convict, and merely 
alleviates the rigor of his punishment a little after 
he has been ruined and disgraced beyond reclama- 
tion. The most deserving man may not be the one 
sent out on honor; and every time an undeserving 
one is so sent out and breaks his parole, the chances 
of all other prisoners are lessened. And so it is with 
the parole plan which is also being discussed. Neither 



More Speeches 123 

proposition goes to the heart of the thing. It may 
be said with much force that a prisoner who is en- 
titled to go out on parole, or to be trusted on his 
honor to return to prison, ought never to have been 
a prisoner at all. The parole system is good and the 
underlying thought of such a law was conceived in 
a good heart, but it does not go far enough. In fact, 
the very system we advocate is an enlarged, broad- 
ened and extended parole commencing in time and 
operating in a manner to give every man a chance to 
escape the ignominy of being a State convict, with 
all its terrible circumstances. No man who was ever 
committeed as convict to a prison was personally ben- 
efited thereby; the State, so far from being benefited, 
is mulcted in every case in the expense of mainten- 
ance of the prisoner; and the general public receives 
no benefit save in the case of such prisoners as would 
continue to commit crime if not jailed, and are pre- 
vented by the imprisonment. Sending a man to prison 
does not reform him, nor make him morally a better 
man; neither does the fact restrain him from com- 
mitting other crimes as soon as he gets a chance. It 
has been said that a term in prison so shocks a man 
as to make him fear to commit another crime, because 
he will get another term, but this is not true. After 
a man has been once stripped of all pride and ambition, 
degraded, classed as a convict, and has adjusted him- 
self to the lazy and purposeless prison life, he does 
not fear the thing any longer ; and, in fact, many pris- 
oners go out on the expiration of their terms to have 
a holiday and soon return to environment where all • 
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are equal — the only place where each is an equal of 
those around him. 

Rich men sometimes — ^but not often — ^are convicted 
and serve a term in prison, and seldom, if ever, come 
back, not because of any moral reformation, but be- 
cause the experience makes them more careful and 
they have the means and can live without taking 
the chances. The poor man furnishes the field from 
which the occupants of prison cells are recruited, be- 
cause of his environment, his poverty — in some cases 
his degree of mentality, his lack of personal influence, 
and his inability to employ competent legal assistance 
and procure witnesses and other evidence in his be- 
half. Our appeal is distinctly in behalf of the 
poor man. 

I am fully persuaded that insanity in some form is 
at the foundation of every criminal act. Insanity is 
a disease of innumerable forms, but our wise men who 
make the laws have never been wise and considerate 
enough to adopt a system by which an effort is made 
to cure the disease instead of torturing the diseased. 
Our medical savants are unanimous in the opinion 
that insanity is a mental — sometimes a moral — disease, 
and have made some classification of the manifesta- 
tions of the disease. Some classes, like utter lunacy, 
for instance, are easily diagnosed, while in many cases 
the existence of the disease can only be ascertained by 
tests or by long observation. But all scientific men 
agree that one of the first tests and one of the best 
proofs of aberration of mind is furnished by the doing 
of some irrational, unreasonable or inconsistent act. 
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A man of long established character for piety sud- 
denly becomes profane or blasphemous; a moral, vir- 
tuous woman does some lascivious act; any person 
does some act in gross variance from his established 
habits. In all such cases scientific men see evidence 
of insanity's approach. It may well be said that the 
doing of any irrational act is the manifestation of some 
mental disorder, and that sane men do not commit 
insane acts. The people generally know in a dim 
w^ay that crime comes from insanity, but not syste- 
matic effort has ever been made to so revise the laws 
as to send those who commit crime to the hospital 
rather than to the State Prison; nor would I make it 
the universal rule. 

This important matter demands the earnest thought 
of the ablest men. A large percentage of the men in 
this prison are mentally unbalanced and victims of 
unfortunate disease which prompted the acts which 
sent them here ; many of them might have been cured, 
and some of them are not yet beyond the pale. If a 
man has a dangerous, contagious disease we isolate 
him in a pest house for the immunity of other people ; 
if a man is a maniac we commit him to a lunatic asy- 
lum; and in either case the man is well maintained 
and furnished medical treatment. But if a man is 
mentally unbalanced and happens to do some insane 
act which is prohibited by law we declare him guilty 
of a felony, deprive him of civil rights, lock him up 
for a term of years, give his wife the right to a divorce, 
and place an ineradicable stigma upon his children and 
name, as a special course of treatment for his mental 
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sickness. This seems almost unbelievable, but is 
strictly true. I do not mean to say crime should be 
justified by a showing of mental aberration, but I do 
contend that the mental condition of the accused ought 
to be searchingly and satisfactorily considered in de- 
termining the sentence, or what I would prefer in 
most cases to call the course of treatment. In nearly 
every case of violation of the law there is some kind 
of excuse or mitigation which ought to be considered 
and wisely weighed in treating the case, and in all 
such cases the judicial sentence should be more of a 
prescription than a sentence — a plan of treatment de- 
cided upon by which the unfortunate accused might 
be reformed and benefited, instead of being crushed. 
The realization of such a reform may be a forlorn 
hope, but something of that nature will be evolved if 
our civilization continues to advance. 

The general plan now under consideration is one 
long step in the right direction, for its adoption, and 
even its general discussion, will arrest the attention of 
progressive men. Discussion and agitation lead to 
reason and knowledge, while indifference leaves things 
as they are or bring decay. The discussion, adoption 
and application of the plan we propose would not only 
do inexpressible good, but would lead on to other 
great achievements of reform and place the manner of 
treating the perpetrators of venial offenses on a level 
with other functions of educated government and pub- 
lic policy. For illustration, let us select the case of a 
young man, the child of respectable and reputable (I 
will not say wise) parents, brought up in wealth and 
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luxurious indolence without any trade or especial 
qualification for business and utterly untrained for 
the battle of life, but with extravagant tastes and nat- 
urally some uncommendable habits. His father dies, 
leaving him successor to a business which he does not 
know how to manage, and a bank account the limits 
of which he cannot appreciate. For a time he cuts 
a wide swath and makes an impression upon the more 
thoughtless or designing of his associates, losing the 
friendship of the more sedate of his comrades, and 
gaining others who think him a jolly good fellow 
while his money lasts. His money rapidly diminishes, 
his bank account is exhausted and he begins for the 
first time in his life to experience the pinch of pov- 
erty. His banker has refused to lend him money or 
honor his checks, but one unhappy day he finds him- 
self unable to pay a debt of honor and is ashamed to 
acknowledge his extreme poverty; so he draws his 
check on the bank for the amount of the debt, fully 
expecting to make some shift so that the check will 
not be presented and dishonored. In this he fails, the 
check is presented, stamped "Not paid for want of 
funds," and he is arrested for drawing a check without 
having money on deposit to pay it, and on trial is 
found guilty and sentenced to spend a term of years 
in State Prison, is deprived of civil rights and ruined 
beyond redemption. The poor fellow was of no par- 
ticular account as a citizen — was a drone in the hive, 
it is trite — and required treatment. Perhaps he, too, 
was insane, for he surely did an irrational deed, but 
we will not go into that abstruse question here. But 
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I say the man was worth saving and did not deserve 
the barbarous deal he got. He was entitled, as a 
member of the human family, to have a chance. Now, 
suppose that instead of trying to beat the devil out 
of him by cruelty, he had been kindly admonished and 
set at work to earn a fund for himself — ^perhaps to 
learn a trade, or at least to learn the meaning of the 
words "earning his bread by the sweat of his brow," to 
learn the great lesson of self support — ^would it not 
have been better? Such a young man is not malicious 
or bad ; he is simply worthless, like an unbroken horse. 
Society stood by and saw the man brought up with- 
out being taught the serious side of life, and society 
had no right to withhold from him the proper tuition 
to fit him to take up his burden and bear it like other 
men. He was entitled to proper treatment for his 
deficiencies, and if he had been given a kind but firm 
lesson in the utilization of his physical strength toward 
the earning of a living, instead of a treatment for 
something that did not ail him, he would probably 
have become a reputable, self-supporting member of 
society. 

The great fault of our antiquated system is that 
no discrimination is made, all are treated alike, and all 
who are found guilty are heartlessly doomed and not 
only not aided, but actually hindered, from regaining 
respectability. 

If your child exhibits a tendency to dishonesty and 
is detected in unlawful acts, you do not expose him 
to the contempt of others, but seek to cover his fault 
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and endeavor to show him the danger of his course 
and induce him to see and act in a purer light. All 
men are dishonest by nature to a certain extent, and 
honesty is an artificial quality to be acquired by ex- 
ample, precept and individual effort, and every man 
is, in some degree, responsible for the conduct and 
character of every other man. When one falls phys- 
ically, mentally or morally every other one should aid 
to help him up, and that spirit will strengthen and 
aid him to avoid another fall. 

It was written of man that he was created a little 
below the angels, but the author must have had in 
mind a most remarkable and ideal man or a degener- 
ate lot of angels. Man is honest only insofar as cul- 
ture and observation have shown him that it is the 
best policy to be honest. 

There is no such thing as natural honesty; it is a 
cultivated virtue. Doubtless some persons are by 
heredity less inclined to dishonesty than others, but 
all require to learn to practice honesty. All men 
should help each other to practice honesty, and this 
rule should be the cornerstone of the Penal Code. 
That it is not so requires no argument, for plainly 
the real object of punishment is the torture of the 
offender, and not his redemption. Instead of pitying 
and commiserating the unfortunate offender, we be- 
come angry with him and make him uncomfortable 
and ignominious. Of course everyone ought to know 
that unlawful acts must surely subject the oflfender 
to detriment, inconvenience and discomfort; but, at« 
the same time, he ought to have the assurance that 
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the principal object of discipline is reformation, and 
that the helping hand is always within his easy reach. 
There is nothing imitating a helping hand in the stem, 
not to say angry, sentence of the law as now adminis- 
tered, consigning him to a prison term with all its 
environment and degradation. 

Common humanity demands something better, and 
if we could by some means arrest the serious atten- 
tion of free, just and generous men something better 
would be substituted, because to think seriously upon 
so vital a question would cause prompt action. 

Possibly the reform we are proposing is not the 
best, but it certainly is vastly better than the estab- 
lished system, and its discussion may evolve some- 
thing still better. I have no hope of our covering all 
the vast subject, or even suggesting more than some 
of the principal component parts of a skeleton of a 
comprehensive system. A thousand details must be 
worked out, but if the public mind can be directed 
toward the subject there is patriotic wisdom at hand 
to frame a harmonious structure and it will be done. 

All men are not alike and all cannot be treated in 
exactly the same manner, but general rules can be 
devised by which each case can be diagnosed and 
appropriately treated. Some men may be readily so 
bad as to be beyond reclamation, but few, if any, 
would be so except as a result of the present unwise 
and inhuman system, and it may be hoped that a 
new generation under a reformed plan will show very 
few incorrigible cases — perhaps none. The hopeless 
cases now (and there are many) are the bitter and 
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poisonous fruit of an ungenerous and ignoble mode 
of treatment. Probably there will always be persons 
requiring firm restraint because dangerous and unsafe 
to be at large; such persons may properly be desig- 
nated insane, and, while their moral culpability may 
be therefore mitigated, their treatment will require 
a firm hand, but a vindictive discipline will never be 
justified. The treatment of delinquents calls for the 
exercise of the highest scientific knowledge, but under 
our clumsy mode of procedure all are measured by 
one standard — and that standard is mostly applied 
by political Judges of deplorable ignorance and often 
of undiscriminating judgment, sometimes of inferior 
moral qualifications. 

This is the natural result of a system by which all 
persons convicted of any class of crime are subjected 
to the same cruel treatment, the only difference being 
in the length of the term of imprisonment and all the 
other conditions of the torture being the same. One 
great benefit to come from our proposed reform will 
be discrimination in the cases of any given class, espe- 
cially as to what may be considered offenses not char- 
acterized by malignity or settled wickedness of pur- 
pose. It often occurs that a man who has been led 
to the doing of a prohibited act is not much worse 
than those who have not offended, and in such case 
the punishment, if measured out to fit the crime, could 
not be severe, and if too severe would only tend to 
drive the unfortunate one to a settled disrespect of 
the law and to further acts of lawlessness. The cer- 
tainty of conviction is a greater detriment from crime 
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than the horrors of the punishment to follow a con- 
viction. Jurors will frequently hesitate to convict 
when the graveness of the act committed is slight, and 
the punishment prescribed by law is disproportionate 
to the moral delinquency exhibited ; but Jurors know- 
ing that only such penalties would be adjudged as 
would be good for the accused as well as the public, 
would not hesitate to find the facts correctly. And 
thus would Justice be done more surely, more firmly, 
and more rationally. 

In my limited field of vision it does not appear clear 
that all crimes could be met by any one mode of in- 
flicting what we call punishment, but abler minds may 
work it out. It does seem clear that for all trivial 
offenses and all first offenses not accompanied by 
studied malice, Justice might be better administered 
by the proposed plan of imposing a fine to be worked 
out by the guilty one for the use and benefit of him- 
self or family and without inflicting civil death and 
lasting degradation. If it be true that punishment is 
inflicted upon the transgressor in a paternal spirit for 
his own good and to aid him to reform, then certainly 
severity of punishment is undesirable and the least 
penalty which promises the desired result is quite 
enough. 

In the great majority of cases the mere fact of a 
judgment declaring a man guilty of some venial of- 
fense might be a sufficient shock and admonition to 
prevent a repetition, but it should not stop there. 
The offender should be given a penance of sufficient 
burden to make an impression and cause him serious 
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reflection; at the same time he should not be put 
into a hole so deep that he could never climb out, and 
h'* should not be made an outlaw* Many a boy has 
been made bad and many a man has been driven to 
desperation by unduly severe punishment, and many 
a boy has been reformed and many a man has been re- 
claimed by kind admonition and humane assistance. 
The nearer the administration of the penal laws can 
be brought to the standard of management of the ideal 
family, the better it will be for the State. It cannot 
be too often repeated that vindictive punishment is 
bad for the accused and wicked on the part of the pub- 
lic and should always be avoided. 

Vast sums of public moneys have been expended 
in the construction of prisons and asylums, and the 
large cost of their maintenance is a constantly increas- 
ing charge as the population grows; and, although 
the sordid question of expense cannot be allowed to 
control, still it seems that a large percentage of the 
present and probable future cost of the present inade- 
quate system may be attributed to the holding on to 
a bad and wasteful plan, and the proposed new plan 
would diminish, rather than increase, the expenditures. 
It should not be a matter of State pride that we 
have extensive and costly prisons, but it would be 
just cause of pride if the people could say we have 
no need for great edifices costing millions of dollars 
devoted to revenge, but we have a humane system 
with many local establishments of moderate cost de- 
voted to reclamation and reform of the erring and, 
while we cannot work absolute reform in all who 
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transgress, we do reform and re-establish a large ma- 
jority and we never make any man worse by our treat- 
ment of him for his transgressions. All convicts are 
given a fair chance and if any good is in them we try 
to help them develop it. 

One State prison to take care of a few desperate 
characters for whom there is no hope ought to be ade- 
quate to the real needs of the State, and there ought 
to be in every County an institution of detention and 
industry — a sort of prison hospital for moral delin- 
quents. 

The whole penal system should be largely under 
the control of a commission removed as far as possible 
from partisan politics and chosen from among learned 
and humane men devoted to just and charitable ad- 
ministration of so great a trust. They should be paid 
salary sufficient to enable them to live and study, and 
should be removed only for inefficiency. 

The local institutions should all belong to the State 
and be under the immediate control of Wardens or 
Superintendents appointed by the commission and 
selected with a distinct view of their special qualifica- 
tions and acting under rules and regulations estab- 
lished by the commission. 

Each local should be established with the view of 
furnishing work for all the occupants — such work as 
the vicinity would afford. In one place, for instance, 
might be a cement manufactory to furnish cement to 
be used anywhere in the State work. Brick, lime, 
leather, school furniture, etc., might be made in suit- 
able localities. Good roads should be constructed 
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everywhere. A farm should be maintained in every 
agricultural County. Every man should be allowed 
the reasonable value of his labor in excess of his keep, 
account of which should be accurately kept and paid 
over to him on accomplishment of the task of his sen- 
tence. Every able-bodied man should be required to 
work at least enough to support himself. The law 
should make it a misdemeanor to give alms to a 
stranger, but there should be connected with every 
County institution of correction a department of volun- 
tary employment where any unemployed man could 
find work at a small wage sufficient to feed him and 
more, in proportion to his labor. Thus there would 
be no tramp vagrants, as a stranded man could work 
and maintain himself while he earned money on which 
to travel if he desired. 

There is much to be said in elaboration of this idea, 
but these mere suggestions are enough now. 

Upon the conviction of any person of such offense 
as we now call a felony, except in such aggravated 
cases as should be specially treated, the trial court 
should fix an amount to be earned by the offender for 
his own use and which should be considered, if fairly 
earned, as sufficient reparation to the public, and which 
earnings should be exempt from all attachments and 
executions, and he should be committed to the local 
"work hospital" until the earning of the amount fixed 
should be accomplished. However, if he could give 
good bail as security that he would perform the labor 
outside of the institution, and actually did perform it 
under proper regulations, ordained by the commission, 
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there would be no necessity that he be locked in at 
all ; of course, he should be under observation and sub- 
ject to frequent report, and the money earned should 
be regularly paid to the Warden for his account and 
finally paid over to him with a certificate of honorable 
discharge. 

One thing I omitted to mention in the proper con- 
nection. All sentences should be promptly forwarded 
with the evidence in the case to the State Commission 
for review and confirmation or modification, so that 
by comparison and systematizing a degree of equali- 
zation of sentences might be gained and Judges would 
have something to guide them in fixing penalties. 

It is probable that not so many cases would be 
appealed as under the present conditions, and that 
would save much expense and trouble. 

I understand there is a plan on foot by which our 
discussions may at some time reach the public, and 
the hope gives me much satisfaction. 
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CHAPTER XIII. 

The Plan Proposed. 

At a meeting held on Thanksgiving Day, 18 — , the 
Chairman stated the views of the Club, which state- 
ment was approved by all and which is, in substance, 
the following: 

We are neither lawyers nor law makers and are 
utterly incapable of suggesting what sections of the 
laws should be amended, or how the amendments 
should be expressed, and therefore must content our- 
selves by merely making such suggestions as we can, 
as to the radical changes which we recommend, leav- 
ing to other, more happily circumstanced, and more 
capable, the benevolent labor of putting them into 
concrete form. 

No man should be attainted or deprived of civil 
rights as the automatic result of a verdict of guilty 
or a sentence adjudging punishment for an offense 
committed against the law. If a man is so bad as to 
deserve a judgment of outlawry, it will be easy enough 
for the court to express that fact in the judgment; 
and again, no man who is so bad as to deserve the 
loss of his civil rights should ever be at large again 
after the fact is known. 

The principal object of all judgments against those 
found guilty of breaking the law should be the refor- 
mation of the defendant; if he is not reformed, the 
judgment does no good and the man will not be long 
at large and the loss of civil rights will not tend to 
restrain him from committing other crimes ; but if he 
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should be reformed, then the deprivation of civil rig-hts 
is a cruel and unnecessary part of the punishment, 
made perpetual. The judgment in every case should 
be such as will most probably work out a reformation 
of the delinquent, and when that is done, the whole 
purpose of the judgment has been accomplished and 
the further and continuing punishment of outlawry is 
not only unnecessary but is also unrelenting cruelty. 
Certainly no man was ever reformed or aided to re- 
form by depriving him of the franchise to be a man 
of the full stature of citizenship. The whole idea of 
deprivation of civil rights is an ancient fallacy and 
survives from bygone times simply because it has run 
along like ofFal in a stream, because nobody has taken 
the trouble to throw it out. There is never any need 
of such a thing; while a prisoner is undergoing sen- 
tence he cannot exercise the rights of citizenship, and 
to turn a man loose after serving his term and send 
him forth with a tag of permanent disgrace upon him 
is to adjudge him incapable of reformation and is an 
admission that the theory of punishment for reform 
is a false pretense. 

There are men who are dangerous to the community, 
and who should never be permitted to go at large, 
as will be hereinafter shown, but liberty should always 
be accompanied by the rights of citizenship. 

The ancient practice of confiscating a substantial 
portion of a man's earning power should be abolished 
by new laws or amendments to the laws now in opera- 
tion. Every man needs and should have the use of 
his powers of turning his physical strength into valu- 
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able commodities for the maintenance of himself and 
making his proportionate contribution to the support 
of those members of the community who, by reason 
of infancy, old age and other incapacities, are unable 
to support themselves. The community needs and is 
entitled to the labor of every able-bodied member in 
order to perform its highest duty to the individuals 
having claims upon it. All who are able should work 
in order that the aggregate of production of labor shall 
give the highest possible average of the necessities 
and comforts of life to each member of the society. It 
is better for all who are able to work to be occupied 
at useful and productive labor, and it is better for 
every other person that each one be a producer and 
not a drone. Crime comes from varying causes among, 
and most prominent of which, are laziness, intemper- 
ance, shiftlessness and neglect of proper training in 
infancy, and probably a majority of crimes are com- 
mitted by those who from inadequate training or lack 
of training in early youth, have no sufficient moral 
appreciation of the rights of others, nor of the recipro- 
cal obligations between man and man. If such a per- 
son commits a crime, the fact of his moral deficiency 
is made apparent to others, while to him it seems 
merely that he has been trapped. By gentleness and 
firm and just kindness, such a person may have sup- 
plied to him, supplementally, that moral instruction 
to which he was entitled in youth but which was, by 
adverse circumstances, withheld from him, but harsh 
and cruel treatment will only harden and confirm him 
as a delinquent. His heart must be reached and he 



130 Our Criminal Criminal Law 

the principal object of discipline is reformation, and 
that the helping hand is always within his easy reach. 
There is nothing imitating a helping hand in the stern, 
not to say angry, sentence of the law as now adminis- 
tered, consigning him to a prison term with all its 
environment and degradation. 

Common humanity demands something better, and 
if we could by some means arrest the serious atten- 
tion of free, just and generous men something better 
would be substituted, because to think seriously upon 
so vital a question would cause prompt action. 

Possibly the reform we are proposing is not the 
best, but it certainly is vastly better than the estab- 
lished system, and its discussion may evolve some- 
thing still better. I have no hope of our covering all 
the vast subject, or even suggesting more than some 
of the principal component parts of a skeleton of a 
comprehensive system. A thousand details must be 
worked out, but if the public mind can be directed 
toward the subject there is patriotic wisdom at hand 
to frame a harmonious structure and it will be done. 

All men are not alike and all cannot be treated in 
exactly the same manner, but general rules can be 
devised by which each case can be diagnosed and 
appropriately treated. Some men may be readily so 
bad as to be beyond reclamation, but few, if any, 
would be so except as a result of the present unwise 
and inhuman system, and it may be hoped that a 
new generation under a reformed plan will show very 
few incorrigible cases — perhaps none. The hopeless 
cases now (and there are many) are the bitter and 
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poisonous fruit of an ungenerous and ignoble mode 
of treatment. Probably there will always be persons 
requiring firm restraint because dangerous and unsafe 
to be at large; such persons may properly be desig- 
nated insane, and, while their moral culpability may 
be therefore mitigated, their treatment will require 
a firm hand, but a vindictive discipline will never be 
justified. The treatment of delinquents calls for the 
exercise of the highest scientific knowledge, but under 
our clumsy mode of procedure all are measured by 
one standard — and that standard is mostly applied 
by political Judges of deplorable ignorance and often 
of undiscriminating judgment, sometimes of inferior 
moral qualifications. 

This is the natural result of a system by which all 
persons convicted of any class of crime are subjected 
to the same cruel treatment, the only difference being 
in the length of the term of imprisonment and all the 
other conditions of the torture being the same. One 
great benefit to come from our proposed reform will 
be discrimination in the cases of any given class, espe- 
cially as to what may be considered offenses not char- 
acterized by malignity or settled wickedness of pur- 
pose. It often occurs that a man who has been led 
to the doing of a prohibited act is not much worse 
than those who have not offended, and in such case 
the punishment, if measured out to fit the crime, could 
not be severe, and if too severe would only tend to 
drive the unfortunate one to a settled disrespect of 
the law and to further acts of lawlessness. The cer- 
tainty of conviction is a greater detriment from crime 
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The establishment of labor retreats for the volun- 
tary, as well as the involuntary, would cost a good 
deal of money, it is true, but the money would be well 
expended and would finally result in a saving. All 
the people must be fed and clothed in the same way, 
and a systematic and businesslike way is always better 
and cheaper. 

This is the boasted "land of the free" and there is 
too much freedom of the wrong kind. There cannot 
be too much of freedom to do what is right, while the 
freedom to do wrong should be restricted as closely 
as possible. 

Men are essentially creatures of habit and imitation, 
and so a man in the environment of industry and order 
will naturally be inclined to adopt the habits of in- 
dustry and orderly conduct and will thereby reach a 
state of contentment and prosperity. It is not true 
that every one has the right to a living, while it is 
strictly true that every one should have the right to 
earn a living in an honest manner, and should be sub- 
ject to the rules of conduct prescribed by the majority 
of the people. 

We do not pretend to much wisdom. We are a 
handful of human derelicts, and possibly some good 
people will deride our feeble effort and scoff at our 
suggestions, but that will not hurt us since we are 
beyond reach now and will have crossed over before 
our suggestions will be heard. Still we are human be- 
ings and not so much worse than, or different from, 
other men, and we would like to do some good. Our 
pitiful situation has caused us to think and to endeavor 
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to induce others more fortunately situated to take ac- 
tion in the interest of humanity to the end that the 
relics of ancient barbarism clinging to our system of 
penology may be removed and a better, modern and 
humane system substituted. 
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CHAPTER XIV. 
More of the Same. 

Another member then addressed the Chair and said, 
in substance: 

Most probably many objections will be raised to 
the particular application of the suggested plan, which 
I will call the "expiation labor plan," but it must be 
understood that we are not enacting law, but merely 
in our feeble way trying to suggest thoughts to those 
who may be able to develop, enlarge, modify and carry 
them out. 

One objection will be that the poor and friendless 
will have no refuge and will be compelled to work for 
the State and will be restrained of liberty until the 
allotted task of earning is accomplished, while the man 
of means, the man with relations and friends, may give 
bail and work out his tasks under parole ; but there is 
no merit in this objection. At the very foundation of 
civil government and the cornerstone upon which is 
founded the essential proposition that whatever any 
man honestly earns is his, whether that earning be 
mental, moral, physical, social or pecuniary. If a rich 
man is accused of crime he has the undisputed right 
with his own means to empl9y as good and as many 
lawyers as he may desire, and to engage experts and 
scientific witnesses and to do all honest and fair things 
to present his defense in the most favorable light, and 
he may be able to find and procure the attendance of 
absent witnesses and to do many things which the 
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poor man cannot accomplish. It will not do to say the 
man accused shall not use his wealth to make his de- 
fense because some other accused person may be poor 
and unable to have such advantages. Some men are 
too poor to live in comfortable houses, some are too 
poor to ride in carriages and some are too poor to 
wear clean shirts; but that is no argument against 
the right of any man who can afford it to live in a fine 
house, ride in a sumptuous carriage and have a clean 
white shirt every day. It is simply the misfortune of 
some men to be poor and it is not necessarily the fault 
of those who are in better luck. 

It is often observed that "money is a man's best 
friend" and in some sense that may be true, but the 
steadfast and unselfish friendship of other people is 
beyond all measure in money, and the making of such 
friends is the highest acquisition of man — worth more 
than all the money. One who, by a commendable 
course of conduct, has secured a loyal circle of friends 
is more to be envied than he of wealth. Friendship 
is man's chiefest asset, especially when in trouble, and 
he has a right to lean on his friends when he needs 
them. It is far from a fault to have a long list of de- 
voted friends; they light up a man's pathway in life 
and lighten his burden, and it should be so. And the 
most pitiable thing is the man without friends to help 
him when in difficulty. Can it be said that because 
some poor, miserable accused men are without friends 
to come to their rescue, no man's friends shall avail 
him when he needs them most? Most positively. No! 
Every man ought to have friends and want of friends 
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is strikingly strong evidence of a character not deserv- 
ing of them. It is only by the friendly aid and coun- 
tenance of respectable people that reformation of the 
erring can be accomplished or the stain of condemna- 
tion removed from the character. Friendless means 
hopeless ! 

If friends are useful and necessary at any time, that 
time is when trouble comes. Friends, by their sus- 
taining influence, keep many men from committing 
crime and they should always stand ready to lend a 
hand to aid in mitigating the penalty of wrongdoing. 
If a man falls overboard all hands stand hard by to 
throw him a buoy or rope and aid in pulling him aboard 
again and restoring him. If a man falls into bad 
habits, the encouraging influence of friendly people 
will bring him back to respectability if anything will 
do it, and if he go so far as to commit crime and in- 
cur the condemnation of the Court, then friendly aid 
becomes an absolute necessity ; and if by such aid the 
rigor of his punishment and the degree of degradation 
may be measurably abated, he has, in some degree, 
reaped the reward for his better deeds, and the aid 
of his friends should not be begrudged. 

The state of one convicted of crime is surely bad 
enough at best; and it is not in the interest of the 
public that he be unnecessarily debased ; but quite to 
the contrary. The deeper a body is plunged beneath 
the muddy waters, the greater the effort to come to 
the surface again. It ought to be so that if a man 
under conviction can have the aid of friends in keep- 
ing him from the worst part of his penalty, it should 
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not be denied him. The mere, but stern, fact of a 
conviction, even without the degradation of confine- 
ment in prison, is an awful punishment to one who 
has any atom of sensitiveness or pride, and the further 
requirement that he earn, by manual labor and under 
exacting supervision, a specified sum of money for 
himself, ought to be punishment enough, and in most 
cases a reform would be worked. It should not be 
so that a man of wealth, or one having wealthy friends, 
would be allowed to merely give bail and go about as 
pleased him ; but every man convicted of crime should 
be required to do actual menial work to earn his im- 
munity and the amount of the judgment. It is only 
fair and just that, to this extent, at least, all violators 
of the law should stand upon an absolutely equal foot- 
ing, and the real labor performed would be good for 
all. Of course, the physical condition of each convict 
should be carefully considered in order to equalize 
penalties. A weakly or old man should not be re- 
quired to do as much work as would be exacted from 
a strong, young man under circumstances otherwise 
similar. 

Without intending any play upon words, I think 
every malefactor should work out his own regenera- 
tion. I mean literally work, and work to an end. 
Men who actually work seldom commit deliberate or 
dishonest crimes. Physical exertion to a good pur- 
pose is ennobling and aids greatly in building up the 
mental and moral characteristics. The right to work 
— the ability to work — constitutes the greatest boon 
conferred on mankind, and the earnest exercise of that 
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right brings man to his estate above that of the mere 
animal. Ambition is a potent factor in building human 
character, and work without a purpose is the fate of 
a slave and leads to indifference and laziness. A 
prisoner who sits down to serve a term of years with 
nothing to come to him but contumely and degradation 
cannot have any ambition unless it be to devise some 
means of breaking out of prison; but if he had the 
promise of gaining something for himself he would 
surely bear his burden with more fortitude, not to 
say cheerfulness. 

No doubt, the general plan for reform in penology 
which we are considering is good, but it is an intricate 
matter and must be viewed from many angles of vision. 
No two men are exactly alike physically, mentally or 
morally, but in a way all must be measured by one 
standard. The law is necessarily general and deals 
with the average man. Some men commit crime 
through bad temper, some for avarice, some by acci- 
dent, some by mistake, some from cowardice, some 
through impulse set in motion by sickness, some for 
deformed affection, some from pure cussedness and 
some from scores of other promptings, but the law 
does not distinguish between causes except in a coarse 
and inadequate manner. If two men working on a 
tall building quarrel and one of them in a sudden 
heat of passion pushes the other so that he falls and 
is killed, the man who survives the quarrel is guilty 
of manslaughter. And so the workman who thought- 
lessly threw from the building a faulty piece of lum- 
ber which, in its fall, struck a man in the street, thus 
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causing his death, is guilty of manslaughter. A man 
who kills the seducer of his young daughter is guilty 
and the fiend who kills a young girl in an attempt to 
gratify an unholy passion is only guilty of murder. 
A man who lies in wait to rob, and shoots a traveler, 
who, through careful attendance and a strong con- 
stitution, survives the wound, is guilty only of an at- 
tempt to murder, although he displayed all the malice 
possible and tried as hard as he could to kill the vic- 
tim. He did everything in his power to make him 
guilty of murder, but the good luck of the wounded 
man saved him from the scaffold. 

There should be a more philosophical classification 
of crimes with a view to the varying degree of culpa- 
bility attending each and in some cases the intent or 
inclination to commit crime should itself be classed 
as a crime to be anticipated and prevented by legal 
process. I understand the courts will not issue in- 
junctions to prevent crime but must wait until crime 
is committed and then, after all the harm has been 
done, the offender may be prosecuted. If A threatens 
to cut down a shade tree of only nominal value grow- 
ing on B's land, the Court will issue its Writ and 
restrain the act, but if A happens to be the publisher 
of a newspaper and threatens to destroy B's home and 
character by the publication of a gross libel unless 
paid to desist, B is remediless and must wait until the 
harm is done and then he may make complaint. 

While I am not competent to point out the things 
that need to be done, I can clearly see the necessity 
for some people who are competent to take up the task 
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and I am sure that when they do so they will be hor- 
rified at the cruel punishments now being inflicted ac- 
cording to law, and recognize our plan for compulsory, 
but compensated, labor, instead of confiscation. 

It is to be hoped that statesmen will soon find time 
to consider important questions like the one under dis- 
cussion, but until now the population has been too 
busy "building up the country'' to find time for other 
work. 

And this reminds me to repeat a remark I once 
heard made in Court which is: "Man has less sense 
than any bird or beast.'* The remark seemed absurd 
at the time, but made such an impression on me that 
I have not forgotten it, and I have sometimes thought 
"building up the country" might have suggested the 
criticism. 

After the first wild scramble of the horde of gold 
hunters collapsed by the exhaustion of the easily ac- 
cessible deposits, people began to realize that Cali- 
fornia has not only the best climate on the earth but 
also that its soil is rich and capable of producing un- 
told wealth, and so some of the miners went to farm- 
ing, but a good many went to town and some of them 
engaged in gambling. 

The best lands in the State were comprised within 
the Mexican Grants made by Mexico to the old Dons 
before the United States did Mexico out of California. 
The younger generation of Mexicans fell into the new 
ways of the country and gambled with great liberality 
so that it was not long before the gamblers, lawyers 
and money lenders had nearly all the big ranchos. 
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Many people were attracted by the reports as to soil 
and climate and a steady but healthy current of immi- 
gration began to reach California. Many of them 
wanted land to cultivate and live on and began to buy 
farms, and that was the germ from which the real 
estate agent was developed. It was easy to reason 
that if some immigrants bought some land, many more 
immigrants would buy much more land. The agents 
could do a good deal of business in their own way 
but wanted help to extend the business, so they put 
forth idea that it was the solemn duty of every citizen 
to get in and boost and "build up the country.'' They 
told the merchant that the increased population to be 
brought about by bragging, boasting and blowing 
would bring him more customers. They said the la- 
borer would get more employment and better pay; 
that the lawyer (who, by the way, is a handy man to 
make speeches on boosting occasions) would have 
swarms of new clients; that the banker would have 
more depositors; that the doctor would have swarms 
of new patients, and a long line of similar stuff. 

All hands joined in and boosted; literature describ- 
ing in words and pictures the gorgeous climate of the 
Pacific Coast, carloads of fruit, wine and vegetables 
were sent abroad, and certainly the volume of immi- 
gration swelled, but among the other immigrants came 
more merchants, laborers, lawyers, bankers and doc- 
tors, and the increased competition in all branches out- 
ran the increased number of customers and the man 
in any particular line found himself in a larger field, 
but with a much heavier struggle to maintain himself 
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and nobody reaped benefit except the real estate ag^eht 
and the owners of the ranchos sold by the agent for 
commissions. 

Some people believe that "building up the country" 
is a delusion and a false cry. 

A new country is certainly preferable to an old and 
congested one, and as soon as the new country is 
built up, the land divided into small lots, and the 
people struggling to eke out a bare existence, the new 
country is a ruined one from which the land agents 
will move on, and in which the deluded suckers must 
remain. The whole thing means the advertising and 
sale of large tracts of land and the congestion of popu- 
lation, all to the very slight, if any, benefit, of any one 
except the real estate owners and agents. 

And still, it is almost treasonable not to join in the 
common outcry of boosting. 

It is true, an old settled country may have more and 
better houses, roads, hospitals, schools, courthouses 
and jails, and the aggregate wealth may be greater, 
but the individual is poorer and harder pressed and 
the immigrant will soon be surrounded by the same 
conditions from which he emigrated and it will be little 
comfort to him to know that the agent and the former 
owner of the land for which he paid a top price made 
good in the grand rush. And he will more probably 
wonder how his children will fare when he is gathered 
to his fathers and his little spot of land, barely capable 
of keeping alive one family, shall be divided up into 
smaller fractions. 
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These thoughts are not directly in line with our 
proposed reform but are well worthy of consideration, 
and it may be that when the land is crowded to its 
full capacity to sustain life more strife and contention 
will arise and the question of administration of the 
criminal code will cut a larger figure. Patriotism, love 
of one's country, is the chain that binds people to- 
gether in government, but the crowded purlieus of 
great cities, the congestion of population, is not the 
bed in which patriotism is born or fostered. 

What would this country be in the absence of the 
stories, legends, poetry and songs of the fireside ? What 
poems or songs could have been inspired by the hot 
air register or the coal oil stove? The things which 
made this country great were the room, the freedom 
of action, the household with the good old-fashioned 
fireside, the grandeur of abundant nature and the in- 
spiration of roomy independence, leading to broad and 
unselfish generosity and devoted love of country. 

The time is fast approaching when this country 
will contain so many people, contending for so many 
diverse interests, that, under such a system as now 
prevails, there will not be jail room for all those who 
infract the laws, nor will it be possible to confiscate 
and waste the time of so many persons without im- 
posing an impossible burden upon the law-abiding 
workers. In this view alone appears sufficient reason 
for urging a reform such as we are advocating, or 
something better if it can be discovered. I have not 
been able to conceive of anything better and am heart- 
ily in favor of the plan of discouraging lawlessness by 
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the imposition of compulsory labor for compensation 
upon a large proportion of those convicted in the in- 
terest of the law-abiding as well as the offenders. 

We do not expect to succeed in formulating any- 
thing like a complete system ready for adoption, but 
may be able to suggest thoughts to be worked into 
practical form by those who have the ability, the in- 
dependence and the influence to demand attention. As 
I understand it, plans are to be devised by which our 
expression will, at some time and in some manner, be 
placed before the public and I desire to appeal to that 
public and to give careful thought to the things we 
have said in our crude manner under our distressful 
circumstances. In the name of humanity and Justice, 
without hope of any reward or personal benefit, in the 
name of your children and children unborn, in the 
name of Merciful Heaven, I appeal to the better na- 
ture of a Justice-loving public to devote a little time 
and reflection to the crying need of some great reform 
along the lines we are laying out, or something better. 
I appeal to the churches, to labor unions, to the schools 
and all fair-minded people to give this subject careful 
thought. 
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CHAPTER XV. 
Another Strange Speech. 

At another meeting general discussion was had, the 
speeches being mostly brief and some of them con- 
taining some startling statements, but one only has 
Jbeen selected for recording here. It was a strange 
speech and contained some allusions which might of- 
fend somebody if printed as delivered, so the liberty 
is taken of stating the substance only and of entirely 
omitting some of the facts stated. The member spoke 
in substance as follows : 

While I am pleased to be a member of this little 
society and to participate in the discussions, and while 
I have been deeply moved by some of the speeches 
made, and amused by the stories related, and while 
I have no doubt of the wisdom and beneficence of the 
reform in the penal system here under discussion, can- 
dor compels me to doubt if our efforts will accomplish 
anything. It is possible that our ideas may be some- 
time put before the general public, but the general 
public is, in my opinion, an ignorant, prejudiced and 
indifferent jury from which little may be expected. 
Perhaps I am morbid upon this point, and it would be 
a wonder if I were not so. I have a deep grudge 
against the aggregation of people which we call the 
State, which can never be eradicated, and still my 
impulses are not wholly bad. I do not belong in this 
place any more than the Judge in whose Court was 
enacted the farce of my trial, or the Governor who 
commuted my sentence of death and consigned me to 



i6o Our Criminal Criminal Law 

a worse fate. I was absolutely and entirely innocent 
of the crime charged against me but circumstances 
were unfavorable. There had been a good deal of 
crime in the County where I lived, a deep feeling had 
been aroused and the public seemed to want a victim. 
A man with whom I had had some dissension was 
killed in the woods not far from where I sometimes 
hunted and while I had absolutely nothing to do with 
the killing I was in the neighborhood at the time and 
this fact, with some other circumstances which I could 
not explain, caused my indictment, trial, conviction 
and sentence. I never knew who did commit the crime,- 
but I know that I did not commit it and one other 
person knew I did not commit it, but that other person 
was killed in an accident before my trial came on. I 
was ably defended, but convicted and sentenced to 
death. My case was appealed and the Judgment af- 
firmed by a majority of the Supreme Court, though a 
minority of the Court thought I ought to have a new 
trial. The Governor saw enough doubt in my case 
to impel him to commute my sentence to imprison- 
ment for life and here I am. I was horrified at the 
thought of being hung and at the time was glad Of 
the commutation, as I had the vain hope that time 
might reveal the truth, but I settled down to the per- 
manent regret that I was not hung. I would have 
been better off. Prison life has not reformed me; I 
am not as good a man as when brought here and if I 
should be turned out of this place it is probable that 
good cause would soon arise for sending me back. If 
the officers of the law had tried as hard to learn the 
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truth as they tried to prove the crime on me perhaps 
I would not have been falsely convicted. I feel re- 
sentful and vengeful toward the general public and 
have but little confidence in the intention of that pub- 
lic to do right because it is right. 

However, we can appeal to the people on the ground 
of policy, and while any appeal would be unheeded by 
the thoughtless majority, there is a sincere, intelligent 
minority- of the people who may find time to consider 
a plausible proposition, and, after all, the effort here 
made may possibly do some good. It certainly can 
do no harm and will do us some good if it be nothing 
more than an opportunity to think upon, and discuss, 
a question of benefit to the race. If we can do some- 
thing toward relieving others from the inhuman mode 
of treatment which has brought us here, it will be to 
our credit and satisfaction. I have been here a long 
time and have talked with many prisoners of all grades 
and I do not believe that any prisoner who ever en- 
tered this prison was in any way benefitted, reformed 
or made better by his sentence, though doubtless the 
sequestration of many of them has been beneficial to 
the public from the very fact of their being confined 
and thus temporarily restrained from the commission 
of other crimes. Take, for instance, the case of a man 
whose moral nature is so defective as not to restrain 
him and whose reason does not show him the futility 
of disregarding the rights of others and the only re- 
straint he feels is the fear of being caught. Such a 
man never thinks of reforming himself and avoiding 
the committing of crime, but studies and schemes for 



i62 Our Criminal Criminal Law 

means of concealing his guilt, and no doubt many such 
a man plans and commits crime for the very purpose 
of working out a studied scheme of concealment. It 
is a game at which many play and sometimes success- 
fully. Probably most of the mysterious and unde- 
tected crimes are committed by men who have, by 
careful study while in prison, wrought out a plan, 
men who have learned the facts of many crimes and 
the circumstances through which detection came. 
Crime is disease. Almost any physical disease, if 
treated in time and by the proper means, can be cured, 
and any case of moral delinquency may likewise be 
cured if treated rationally and properly as soon as 
exhibited. A boil upon the arm cannot be cured by 
mashing a toe, but may be relieved by soothing local 
applications and the cause removed by purifying the 
blood. Nor can a weak moral nature be strengthened 
or built up by the exhibition on the part of the State 
of malignant temper. 

A wise father does not treat the delinquencies of his 
son with brutal punishment, and a father who cruelly 
beats his son contributes much toward bringing up a 
candidate for prison. Many a man whose life has 
been utterly blasted by commitment to prison would 
never have been a prisoner if his first manifestations 
of moral deficiency had been met by intelligent and 
fair treatment. It is easier to train the slender twig 
than to correct the shape of a tree, but even that may 
be done. 

When a man grows up he becomes a member of 
the great family of the State and if he has not had the 
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proper parental tutelage he is entitled to correctional 
treatment by the public as soon as he manifests his 
deficiency. If he shows a tendency to wrongdoing he 
is entitled to a kind, intelligent and firm treatment for 
his moral disorder. He is more a subject of pity than 
blame. Firm kindness will soften him, while the in- 
fliction of vengeance will harden and justify him. 

If a young man has not had what we call proper 
bringing up, his ideas of right and wrong may be de- 
fective, and he may, by misadventure or unfavorable 
circumstances, readily yield to temptation and do some 
act forbidden by the law without appreciating the im- 
portance of what he is doing, and without any actual 
evil intent. A firm reproof, kindly administered, woula 
be sufficient to turn his mind in the right direction 
and not a very severe course of treatment for a time 
would measurably supply the omission in the early 
training, while on the other hand, a harsh and cruel 
treatment for which he could perceive no good reason 
would anger him and make him stubborn and more 
likely to commit other crimes. In other words, such a 
man may either be readily reformed to the good, or 
driven to be utterly bad. 

Every timber in a structure performs its part in 
sustaining the weight, but by inter-relation helps to 
hold in place every other timber, and so every member 
of the social organization must not only bear his share 
in sustaining the moral status of the community, but 
he must help to prop and hold up all the other mem- 
bers of the social structure. 
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If all men would observe this rule the social condi- 
tions would be ideal. 

Many a man has been saved from a life of crime by 
an acquittal, the shock and fear accompanying arrest 
and trial being sufficient to awaken him and the mercy 
of acquittal being enough to put his moral faculties in 
motion. 

It has been well said here that harsh, vindictive or 
vengeful administration of discipline never did any 
good, but always does harm. The laws should be 
wisely made and strictly enforced and every person 
wilfully violating the spirit of the law should be firmly 
prosecuted and solemnly punished, not by the cruel de- 
cree of vengeance, but by the best available treatment, 
looking to the reformation of the wrongdoer. The 
plan we are considering is certainly far in advance of 
the cruel plan now in vogue. Our plan is not perfect 
and it needs must be revised and worked out, but the 
underlying principle is right. 

Compensated labor under kind but firm discipline 
and control will start almost any human being upon 
the right road to good repute and honor. 

Healthy men, men who are strong mentally and mor- 
ally, do not commit crime, and if such a man has a 
lapse and finds himself tempted to do wrong, his in- 
nate qualities, his conscience will admonish and punish 
him and he will thus gain strength and repair himself, 
but if a man be not firmly grounded in moral nature 
and be lacking in mental vigor, the admonitions of his 
conscience may not be enough to repair him and he 
will continue to stumble until he falls and then he needs 
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external help, not cruel and vengeful judgment in ex- 
aggeration of his offense, but kind and human assist- 
ance, seriously and firmly given, in a way to awaken 
his conscience and pride to do right and be respected 
among men. He should be subjected to such super- 
vision and restraint as will give him a chance, under 
kind administration and encouragement, to review his 
past transgressions and cultivate a desire to avoid 
error in the future. I fear I am not making my mean- 
ing quite clear, for while I know what I want to say, 
words do not come at my command to express it as 
lucidly as is my desire; if, however, I succeed in con- 
veying the idea, even awkwardly, it may happen that 
some of more forcible diction may catch the thought 
and dress it in better language. 
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CHAPTER XVI. 
Comment. 

This is as much of the old manuscript as seems to 
justify publication and we will leave it here. The ex- 
act language has not been followed, and much matter 
has been omitted for what seemed good reasons. Some 
of the opinions expressed are not indorsed, but it does 
seem that those poor fellows did some fairly good 
thinking under their circumstances and the main fea- 
ture, the theme, of their thoughts is strangely in ac- 
cord with the aroused sentiment of the modern day. 
There is food for serious reflection in the suggestions 
of those unhappy men. The change in our penal sys- 
tem proposed by them is without system and is crude, 
but the underlying idea is there. To inaugurate such 
a change in our penology will require much serious, 
devoted and able thought, but if it is right, the great 
burden should not discourage from the labor. Per- 
sonally, I have long been committed to such a scheme 
and do not consider the task of making the proposed 
change of system an arduous one. It should not be 
made hastily or carelessly, but only after and by care- 
ful deliberation and planning a practically complete 
system is evolved. The evil of our antiquated system 
is attracting a degree of attention, some advanced law- 
makers are at work upon it and some partial measures 
are being considered, but, let us hope, no incomplete 
measures will be adopted to prove failures. There are 
many details to be carefully thought out and many 
dangers to be anticipated and avoided. 
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V 

The parole, the proposition to establish County 
farms and the suggestion of paying wages to prisoners 
are all good ideas and do honor to the hearts of their 
advocates, but are only parts of a great machine which 
ought to be a systematic and harmonious whole or it 
will not succeed. 

The one central idea should be to so amend the law 
as to provide that most offences shall be treated — 
let us not say punished — ^by the exaction of a task of 
good, serious, physical labor, under adequate regula- 
tions for such time as promises in each case to reform 
or reinstate the wrongdoer and to pay him for his 
work, not confiscate it. A law merely expressing the 
sentiment would do no good because it is a mere key to 
what must be a great system taking in many con- 
ditions and making many adjustments, far too much 
to be written here. It should embrace the State and 
every County, and should be compulsory and com- 
plete. The whole subject might well be submitted to 
a carefully selected legislative committee to make 
full investigation and render a report at a subse- 
quent session; or a commission might be authorized 
by law to consider the whole subject of the State's 
penology and make its report with suggestions in 
the shape of proposed amendments to the laws. The 
authority of the private citizen, however, is limited 
to the making of suggestions as to needed changes. 

The writer must not be understood as indorsing all 
the sentiments and opinions expressed by those un- 
fortunate men in their utterances, but most assuredly 
the central line of their contentions is such as to de- 
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mand the serious and devoted thought of all men of 
just and charitable minds. That our antiquated and 
outgrown system or plan of penology does no credit 
to the advanced state which we have attained in most 
other respects must be conceded by all humanitarians. 
That a radical change should be made in the whole 
system seems manifest, but just what important 
changes should be made is a puzzling question upon 
which honest and generous-minded men may differ, 
is no less apparent. 

The plan proposed, discussed, and in some degree 
elucidated, by the convicts* debating club may not be 
the best, but is entitled to mature consideration, and 
the discussion of it may lead to the discussing of some- 
thing vastly superior, or it may result in working out 
the many perplexing details and in formulating a ra- 
tional system along the general lines proposed. It is 
put forth in its clumsy way by the writer in the con- 
scientious belief that while the discussion can do no 
possible harm, it may incite debate and discussion 
which may, and probably will, result in much good. 
In many respects the American people are leading in 
schemes for the amelioration of the human family, and, 
to the mind of the writer, this subject opens up an 
avenue of progress second to none, and one which, if 
persistently investigated may bring much credit and 
renown to the government leading in the movement. 

Like any other subject of legislation, it must be 
treated with wisdom. It calls for the substitution of a 
benevolent and charitable system in the place of an 
old relic of barbarism which has simply been carried 
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along with it until it has become inharmonious with 
the civilization and wisdom of the age into which the 
old fossil has projected its existence. It should be laid 
away among the things that were, like a piece of obso- 
lete mechanism, no longer fit for present use; but it 
should only be discarded by the substitution of some- 
thing up to date and vastly better, a new structure 
complete in all its parts and functions. Such a revo- 
lution must not, and can not, be made in haste, but 
requires much reflection and systematizing delibera- 
tions by wise and conscientious statesmen. 

A little amendment here and another there, patched 
onto the laws formulating the old and vicious system 
will only lead to confusion. A new and complete penal 
code, and many changes in the political code, will be 
necessary to make a new and harmonious system, and 
it will probably require some years to accomplish 
the great change, but the change will come in time. 
The old penology trap will be cast upon the junk heap 
of obsoletism, and a new and modern plan of dealing 
with the morally delinquent will take its place. The 
plan proposed by the convicts is not absolutely new, 
but has much to recommend it. It is the best scheme 
so far proposed and, as such, demands consideration. 
We should not stop to think of the lowly condition 
of him who expresses a good thought, but consider 
the merits of the thought itself. This is not an argu- 
ment to establish a favorite fad, except in so far as a 
sincere belief that the whole theory of our system of 
punishing lawbreakers is inhuman, unwise and wrong, 
may be considered a fad. This is not a challenge to 
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those who may not see the wisdom of the particular 
system proposed, but an earnest invitation to all 
comers to propose something better. 

This is an age of progress, a time of retrospection 
and amendment, and while many other deficiencies and 
cankering antiquities in our system of government 
have received attention and correction, the penal sys- 
tem which we have long tolerated and continued in 
use has not received the deserved attention, and no 
systematized substitute has been proposed. We have 
able and sincere Boards and Commissions and dis- 
tinguished executives, but their time is not available 
for such extensive study and research as is requisite 
for the working out of this great subject to success. 

It might well be the subject for a special State Com- 
mission, to be authorized by law and appointed by our 
distinguished Governor, and the result would probably 
be such that instead of useless and cruel incarceration, 
most of the offenders against the law would be re- 
quired to undergo a course of tutelage in the serious 
questions of life under a strict discipline for such time 
as would correct their minds and morals and adjust 
them to the standard of good citizenship. 
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